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The following releases relate to self-regulatory 
organization rule proposals and/or adoptions 


34-16202 
34-16213 


34-16215 
34-16217 


34-16222 


33-6126 Adoption of a requirement for oil and 
gas producers to include in their finan- 
cial statements a supplemental sum- 
mary of oil and gas producing activi- 
ties prepared on the basis of reserve 
recognition accounting. 


Postponement of audit requirement for 
reserve information. 


Proposed exemption from section 16 
of the 1934 act for the acquisition of 
equity securities pursuant to dividend 
reinvestment plans. 


Announcing the conditional adoption 
of amendments to provide relief form 
certain portions of the reporting re- 
quirement of the annual and quarterly 
reports filed with the Commission by a 
single person. 





ANNOUNCEMENTS 














33-6130 Interpretative release concerning en- 


vironmental disclosure to assist regi- 
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strants in complying with those re- 
quirements and to alert them that the 
Commission will continue to take en- 
forcement action in instances of non- 
compliance. 


List of foreign issuers which have 
submitted information required by the 
exemption relating to certain foreign 
securities. 





OPINIONS 





34-16220 RICHARD O. BERTOLI 

Where president and secretary-treas- 
urer of registered broker-dealer failed 
to deliver fully-paid securities to cust- 
omers who requested them, and failed 
to comply with recordkeeping require- 
ments; and president falsely represent- 
ed to other broker-dealers that certain 
sales of securities were long, and 
violated short selling requirements, 
held, in public interest to bar president 
and secretary-treasurer from associa- 
tion with any broker or dealer. 


LAWRENCE F. CIANCHETTA 


Where salesman of member firm of 
registered securities association ad- 
mittedly made fraudulent representa- 
tions and unsuitable recommendations 
to customers in connection with the 
offer and sale of a security, held, as- 
sociation’s findings of violation sus- 
tained, and sanctions imposed affirm- 
ed. 
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SECURITIES ACT OF 1933 
Release No. 6126/Sept. 24, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16218/Sept. 24, 1979 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21222/Sept. 24, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10875/Sept. 24, 1979 


ACCOUNTING SERIES RELEASE 
Release No. 269/Sept. 24, 1979 


SECURITIES AND EXCHANGE COMMISSION 
17 CFR Part 210 


[Release Nos. 33-6126; 34-16218; 35-21222: IC-10875; 
AS-269] 


Oil and Gas Producers— Supplemental Disclosures on 
the Basis of Reserve Recognition Accounting 


AGENCY: Securities and Exchange Commission. 


ACTION: Final rules. 


SUMMARY: The Commission is adopting a require- 
ment for oil and gas producers to include in their 
financial statements a supplemental summary of oil 
and gas producing activities prepared on the basis of 
reserve recognition accounting. The summary will 
present the current year’s additions and revisions to 
proved reserves of oil and gas as well as the costs 
associated with the discovery and development of 
proved reserves and all nonproductive costs. The 
information generated and the experience gained 
from the presentation of this supplemental summary 
will provide much of the basis for an eventual 
decision by the Commission as to whether reserve 
recognition accounting should be required as the 
accounting method for financial statements of oil and 
gas producers. 


EFFECTIVE DATE: The rules published in this release 
shall be effective initially for financial statements for 
fiscal years ending after December 25, 1979. The 
information required by these rules may be presented 
in a note or separate schedule designated 


“unaudited” for fiscal years ending before December 
26, 1980. 


FOR FURTHER INFORMATION CONTACT: James 
L. Russell, James D. Hall, or Rita J. Gunter, Office of 
the Chief Accountant, Securities and Exchange Com- 





mission, 500 North Capitol Street, Washington, D.C. 
20549 (202-272-2133). 


SUPPLEMENTAL INFORMATION: In Accounting 
Series Release No. 253 (‘‘ASR No. 253”), August 31, 
1978 (43 FR 40688), the Commission concluded that 
significant improvement in reporting the financial 
position and operating results of oil and gas 
producers could be achieved, in part, by developing a 
method of accounting that would provide for 
recognition in financial statements of proved oil and 
gas reserves as assets and changes in proved 
reserves in earnings. Because the feasibility of such 
an accounting method—reserve recognition account- 
ing (“*RRA’’)—was not assured, the Commission out- 
lined a series of steps for the development and 
implementation of RRA. In Securities Act Release 
No. 6008, December 19, 1978 (43 FR 60418), rules 
were adopted which incorporated into Regulation 
S-K requirements for the disclosure of reserve quanti- 
ties, estimated future net revenues from production 
of proved oil and gas reserves, and the present value 
of these future net revenues. Pursuant to rules 
adopted in ASR No. 2531 these disclosures will be 
required in financial statements for fiscal years ending 
after December 25, 1979. An additional step in the 
development of RRA was a proposal (Securities Act 
Release No. 5969, August 31, 1978 [43 FR 40726]) for 
a supplemental earnings summary relating to “oil and 
gas producing activities’ prepared on the basis of 
RRA. A comment period extending through April 30, 
1979 was_originally provided for comments on the 
proposal. 


In addition, a 21-member advisory committee 
(‘Advisory Committee’) was formed in January 1979 
to assist the Commission staff on issues relating to 
the development of RRA. The Advisory Committee 





'As amended by Accounting Series Release No. 
257, December 19, 1978 (43 Fr 60404). 


2The term “Oil and gas producing activities” is used 
in this release as defined in paragraph (a)(1) of 
§210-3.18 of Regulation S-X. Briefly stated, these 
activities include acquisition of property rights, 
exploration, development, and production of oil and 
gas. They do not include the transporting, refining, 
or marketing of oil and gas. 


3On June 14, 1979, the comment period was re- 
opened (Securities Act Release No. 6080, 44 FR 
36070) through July 25, 1979, to permit 
respondents to consider experience in preparing 
and reporting oil and gas reserve information for the 
year ended December 31, 1978. 


includes public accountants, consulting petroleum 
engineers, financial analysts, academicians, bankers, 
and representatives of major and independent oil 
companies. Five meetings have been held, all open to 
the public, at which various conceptual and practical 
questions associated with RRA have been identified 
and considered. The Advisory Committee has also 
offered valuable suggestions to the Commission staff 
concerning the form and content of the supplemental 
summary. 


1. DISCUSSION OF RESERVE RECOGNITION 
ACCOUNTING 


Concepts and implementation issues 


Although based on a discounted cash flow or 
“present value” methodology, RRA is not intended 
to result in a “current value’”’ basis of presentation. 
As discussed in ASR No. 253, the valuations of 
proved reserves under RRA are not necessarily a 
“best estimate’ of the fair value of a company’s oil 
and gas properties. For this to be the case, forecasts 
of future economic conditions, varying discount rates 
and consideration of other than proved reserves 
would have to be incorporated into the valuations. 
Instead, RRA is based on the recognition of revenue 
at the time that proved reserves are determined. This 
is intended to provide a better measure of a 
company’s success or lack of success in finding 
proved reserves than is currently reflected in historical 
cost financial statements. Current economic condi- 
tions and a uniform discount factor have been 
specified in order to achieve uniformity in assump- 
tions and to provide for the use of reasonably 
objective data in making the valuations. 


A number of concerns and criticisms regarding RRA 
were expressed in the 78 letters submitted to the 
Commission with comments on the rules proposed in 
Securities Act Release No. 5969. Many of the 
commentators stated their disagreement with the 
Commission's conclusion in ASR No. 253 that assets 
and income should be recognized at the time that 
proved reserves are determined. It was argued that 
doing so ignores the risks that exist until cash 
revenues are received from production. Another 
reason for disagreement was the belief that oil and 
gas reserves cannot be measured with a sufficient 
degree of reliability to justify recognition in the 
financial statements. Some commentators argued 
that the inherent imprecision and subjectivity of 
determinations of reserve quantities, and the 
prescribed use of uniform assumptions regarding 
current prices and costs and a ten percent discount 
rate in valuing those reserve estimates, could result in 
information that is misleading or of limited usefulness 
in assessing the value of a company’s oil and gas 
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properties and its future cash flows. It was also 
asserted that, for vertically integrated petroleum 
companies, use of reserve recognition accounting for 
oil and gas producing operations and historical cost 
accounting for other operations would result in 
financial statements prepared on multiple, non- 
compatible measurement bases. Similarly, compari- 
sons with other industries would be impaired by the 
use of different measurement concepts. Because of 
these concerns, a substantial number of commenta- 
tors requested that implementation of the require- 
ment for a supplemental RRA summary be withdrawn 
or at least delayed in order to permit further experi- 
mentation. 


The Commission recognizes that there are a number 
of conceptual and implementation issues with respect 
to RRA that still must be resolved. However, it 
continues to believe that the objectives set forth in 
ASR No. 253 are valid and that continued progress in 
the development of RRA is essential. The 
requirement for a supplemental summary of oil and 
gas producing activities is an important part of this 
effort, and a delay in its implementation would be 
inappropriate. 


In response to various matters raised by 
commentators with respect to the proposed rules, 
several changes have been made in these final rules. 
The Commission is extending the existing safe harbor 
provision for disclosures of reserve information to the 
disclosures made pursuant to these new rules. 
Further, in recognition of the burden that could be 
involved in preparing the supplemental summary for 
1978, as originally proposed, the final rules do not 
require the summary for fiscal years ending prior to 
December 26, 1979 (although comparative data is 
encouraged for registrants who are able to develop 
the information). Finally, the supplemental summary 
may be designated as ‘‘unaudited” in the initial year 
as provided in Accounting Series Release No. 270, 
issued concurrently with this release, which post- 
pones for one year the requirement that reserve 
quantity information, present value information, and 
the supplemental earnings summary be audited. 


The Commission believes that substantial progress 
has been made in the past year in the public reporting 
of information on proved oil and gas reserves, in the 
development of standards governing the qualifica- 
tions and work of petroleum engineers, and in 


establishing auditing standards.4 Additional expe- 





4On April 13, 1979, the American Institute of Certi- 
fied Public Accountants published an exposure 
draft of a proposed audit and accounting guide, “Oil 
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rience in the reporting and use of reserve information 
and the new supplemental summary of oil and gas 
producing activities should permit this progress to 
continue. 


The Commission views the development of RRA as 
an evolutionary process. As further experience is 
gained, it may be appropriate to reconsider various 
aspects of the uniform methodology for reserve 
valuations. For example, it may be possible to 
develop criteria for the selection of different discount 
rates to reflect differences in risk. The Commission 
expects that the Advisory Committee on Oil and Gas 
Accounting will play a useful role in addressing these 
and related issues. 


As indicated in ASR No. 253, several years’ 
experience with the disclosures of reserve information 
and the supplemental summary of oil and gas 
producing activities will be necessary before a 
decision on requiring the use of RRA can be made. 
The Commission will evaluate both the relevance and 
the reliability of the information in making its final 
determinations on this matter. 


Relationship to FASB activities 


The ultimate resolution of RRA will depend to a 
significant degree on progress made by the Financial 
Accounting Standards Board (‘‘FASB”’) in developing 
a conceptual framework for financial accounting and 
reporting. In November 1978 the FASB adopted 
objectives of financial reporting in its Statement of 
Financial Accounting Concepts No. 1, ‘Objectives of 
Financial Reporting by Business Enterprises.”’ 
However, important questions involving the objec- 
tives of individual financial statements and the quali- 
tative characteristics of the elements of financial 
statements are yet to be resolved. In the long run, 





[Footnote 4— Continued) 


and Gas Reserve Information Required by 
Regulation S-X,’’ dealing with auditing procedures 
to be applied to oil and gas reserve information. 
Also, the Society of Petroleum Engineers has 
published an exposure draft, dated June 15, 1979, 
of “Standards Pertaining to the Estimating and 
Auditing of Oil and Gas Reserve Information” 
(Journal of Petroleum Technology, July 1979, pp. 
852-860). 


5The FASB issued an exposure draft of a proposed 
Statement of Financial Accounting Concepts, 
“Qualitative Characteristics: Criteria for Selecting 
and Evaluating Financiai Accounting and Reporting 
Policies,’’ dated August 9, 1979. 





the accounting method for the oil and gas industry 
and the basic conclusions arising from the FASB’s 
conceptual framework project should be consistent. 


As part of that project, the FASB has proposed that 
large publicly held companies disclose supplemental 
information on certain effects of changing prices. 
The scope of this proposal differs in several 
significant respects from the Commission’s develop- 
ment of RRA, primarily in that the FASB’s 
consideration of alternative accounting measurement 
techniques is intended to apply to all industries and is 
directed only toward supplemental disclosures. 
Although the FASB has not yet completed its 
deliberations on a final statement, it has tentatively 
concluded that disclosures of certain asset values can 
be useful in a current cost context in assessing the 
effects of changing prices on natural resource 
companies. The FASB has also reached the tentative 
conclusion that disclosure of the estimated present 
value of proved oil and gas reserves should be 
required beginning in 1980 annual reports and has 
indicated that it will issue an exposure draft on this 
subject in the near future. The Commission continues 
to welcome further initiatives by the FASB in 
developing meaningful disclosures of information on 
oil and gas producing activities. 


ll. DESCRIPTION OF THE RULES 


The rules contained in paragraphs (k) (7) and (k) (8) 
of §210-3.18 require the presentation of a 
supplemental summary of oil and gas producing 
activities prepared on the basis of RRA and a 
summary of changes in the present value of future 
net revenues (collectively, the ‘‘supplemental RRA 
summary’). The final rules reflect a number of 
modifications to the rules proposed in Securities Act 
Release No. 5969. 


Format of the supplemental RRA summary 


The format illustrated in Securities Act Release No. 
5969 presented the results of oil and gas producing 
activities along the lines of a traditional income state- 
ment, i.e., with separate reporting of revenues and 
expenses to segregate ‘‘income from producing 
activities’ and “income from current exploration and 
development activities.’ The result was a format that 





SFASB Exposure Draft of a Proposed Statement of 
Financial Accounting Standards, ‘‘Financial 
Reporting and Changing Prices,’’ December 1978. 


combined changes in the valuation of proved reserves 
with the realization of those valuations through sales 
and transfers. As was pointed out by many 
commentators on the proposed rules, under the RRA 
concept of earnings, realization by sale or transfer 
does not constitute income. Instead, earnings are 
recognized when proved reserves are added and as 
the valuations of these reserves are subsequently 
revised. 


Subsequent staff analysis and discussions with the 
Advisory Committee made it apparent that a 
substantially different format was appropriate. The 
supplemental RRA summary should focus on current 
year additions and revisions to proved reserves, 
together with the related costs to be charged to 
expense. ‘‘Income from production,’”’ including the 
amortization of reserve values, has no _ particular 
relevance in this context. Therefore, these items have 
been deleted in the final rules. 


Various other changes in the proposed format of the 
supplemental RRA summary have been found to be 
appropriate. Several companies submitted data 
showing actual results that would have been reported 
in previous years using RRA. This information 
indicated that “income from exploration and develop- 
ment activities,’’ measured on a basis that excluded 
revisions, would often be low or even negative. It 
was suggested that revisions to estimates made in 
prior years should be considered together with 
current year additions and extensions. Accordingly, 
the supplemental RRA summary has been revised to 
group current additions and extensions with 
revisions. 


In addition to the summary of oil and gas producing 


activities, a requirement for a _ reconciliation of 
beginning and ending total present value of estimated 
future net revenues has been added in paragraph 
(k)(8) of 8210.3-18. This reconciliation is needed to 
report changes in reserve valuations that do not 
affect the summary of oil and gas producing 
activities, e.g., purchases of reserves-in-place and 
expenditures for development costs that were 
accured when valuing reserve additions in prior years. 
The reconciliation also identifies amounts realized 
currently from production and sale or transfer of oil 
and gas and highlights the relationship of current 
additions and revisions to the total present value of 
estimated future net revenues. 


Some commentators suggested that a statement of 
cash flows from oil and gas producing activities be 
required in order to emphasize the difference 
between amounts reported in the supplemental RRA 
summary and actual funds realized or expended. 
Because paragraphs (k)(3) and (k)(4) of 8210.3-18 
already require disclosure of net revenue from oil and 
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gas production and disclosure of costs incurred, such 
a requirement has not been adopted. However, 
registrants may wish to present this information in a 
cash flow format and are encouraged to do so. 


Registrants are encouraged to develop reporting 
formats that convey the required information in the 
manner they consider to be the most meaningful in 
their particular circumstances. The accompanying 
rules have intentionally provided for a degree of flexi- 
bility in order to permit this. In many cases, it may be 
desirable to present the reserve quantity and value 
data and the supplemental RRA summary in a 
separate schedule following the notes to financial 
statements rather than in several footnotes. 


Two illustrative formats for_the supplemental RRA 
summary are shown below.” These illustrations are 
intended to suggest acceptable formats rather than to 
prescribe a particular sequence and terminology that 
must be followed by all registrants. The first example 
consists of a “conventional’’ financial statement 
presentation that would be suited to comparative 
reporting. Two separate statements are used to 
report the information required in paragraphs (k)(7) 
and (k)(8). The content of the first statement is 
discussed in detail below. The second statement, a 
reconciliation of reserve values, starts with the total 
additions and revisions reported in the summary of oil 
and gas producing activities, deducts the present 
value of estimated future development and 
production costs to arrive at a net valuation, and 
identifies other activities which increase or decrease 
the total present value of estimated future net 
revenue—current year’s production, purchases and 
sales of proved reserves, and expenditures for 
previously projected development costs. 


The second illustrative format presents the summary 
of oil and gas producing activities and the reconcilia- 
tion of reserve values in an integrated display that 
also includes cash flow information and a summary of 
deferred costs. Although this is a more complex 
presentation, some registrants may find it useful in 





7A third example of a presentation of the 
information is contained in schedules A-1 and A-2 
of the June 1979 Interim Report of the FASB Oil and 
Gas Task Group, “Interim Report on FASB Exposure 
Drafts: ‘Financial Reporting and Changing Prices’ 
and ‘Constant Dollar Accounting.’”’ This Task Group 
was formed by the FASB to identify special meas- 
urement and disclosure problems unique to the oil 
and gas industry in complying with the FASB’s 
exposure drafts on reporting the impact of inflation 
and changing prices. 
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communicating the relationship of RRA information 
to historical cost information and cash flows, 
particularly in the initial year of reporting. 


Regardless of the particular format used, registrants 
should provide an accompanying narrative that 
explains the information in the supplemental RRA 
sumr ary and the relationship of this information to 
the primary financial statements. For purposes of this 
comparison, the Commission points out that 
paragraph (k)(2) of 8210.3-18 requires separate 
disclosure of the costs related to proved properties 
and to unproved properties that have been capitalized 
in the primary financial statements. 


Accounting for additions and revisions 


This section of the supplemental RRA summary is 
intended to report the present value of future 
revenues from proved reserves added during the 
year, together with revisions to estimates of reserves 
proved in prior years and accretion of discount. For 
purposes of determining additions, the proposed 
rules specified the computation of the present value 
of future net revenues in accordance with paragraph 
(k)(6) of §210.3-18, i.e., net of estimated 
development and production costs. Various comment 
letters suggested that this might result in a confusing 
presentation, because estimated future development 
and production costs would be netted against current 
year additions, rather than reported as a cost of 
discovering, developing and producing the reserves. 
The Commission believes that the separate reporting 
of revenues and expenses may be more useful to 
analysts. Accordingly, the final rules provide that 
additions to proved reserves may be measured by 
computing the present value of estimated gross 
revenues (excluding only royalty payments and net 
profits disbursements). However, some registrants 
may prefer to base this computation on net revenues 
(net of production costs or net of both development 
and production costs). If reserve additions are based 
on gross revenues, the present value of estimated 
future costs related to those additions should be 
included with expenses of the current year. The basis 
for measuring additions should be indicated in the 
summary. 


Several commentators questioned the level of aggre- 
gation that is accpetable in computing estimated 
future revenues. In valuing proved reserves of oil and 
gas pursuant to the Commission’s rules, it is 
acceptable to use field or other appropriate 
groupings, price averages, and abbreviated calcula- 
tions in cases where this can reasonably be expected 
to result in data comparable to that which would be 
computed on a detailed basis. For example, it may 
often be appropriate to estimate future net revenues 
on an individual lease or field basis for large 





SUMMARY OF OIL AND GAS PRODUCING ACTIVITIES ON 
THE BASIS OF RESERVE RECOGNITION ACCOUNTING 


Year ended December 31, 1979 
(Thousands) 


ADDITIONS AND REVISIONS TO ESTIMATED PROVED OIL 
AND GAS RESERVES: 


Additions to estimated proved reserves, gross $1,110 
Revisions to estimates of reserves proved in 
prior years: 
Changes in prices 683 
Other (239) 
Accretion of discount 749 


Subtotal 2,303 


EVALUATED ACQUISITION, EXPLORATION, DEVELOPMENT 
AND PRODUCTION COSTS: 


Costs incurred, including impairments 
Present value of estimated future development 
and production costs 


Subtotal 


ADDITIONS AND REVISIONS TO PROVED RESERVES 
OVER EVALUATED COSTS 


PROVISION FOR INCOME TAXES 


RESULTS OF OIL AND GAS PRODUCING ACTIVITIES 
ON THE BASIS OF RESERVE RECOGNITION ACCOUNTING 
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CHANGES IN PRESENT 
VALUE OF ESTIMATED FUTURE NET REVENUE FROM 
PROVED OIL AND GAS RESERVES 
Year ended December 31, 1979 
( Thousands ) 
INCREASES : 
Additions and revisions 
Less related estimated future development 
and production costs 
Net additions and revisions 
Purchase of reserves in place 


Expenditures that reduced estimated future 
development costs 


Subtotal 


DECREASES: 


Sales of oil and gas and value of trans- 
fers, net of production costs of $231 
Sales of reserves in place 


Subtotal 
NET INCREASE 
BEGINNING OF YEAR 


END OF YEAR 
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properties, while using a higher level of aggregation 
for properties that are not individually significant. 


The proposed rules would have required that revi- 
sions to previous additions be segregated to identify 
separately the effects of changes in estimated reserve 
quantities, changes in the rate of timing of 
production, changes in prices and costs, and accre- 
tion of discount. Most of the comments on this 
aspect of the supplemental summary urged that the 
revisions section be simplified, with many persons 
suggesting that only a single amount be reported. It 
was pointed out that several of the factors are inter- 
related, e.g., a change in price can also affect the 
reserve quantities estimated to be recoverable, and 
that a detailed analysis warranted. Also, computa- 
tional guidelines would be needed if a detailed 
presentation were required. On the other hand, a few 
commentators expressed the view that it would be 
useful to identify variances realized during the current 
year in order to evaluate the reliability of the 
company’s estimates of future net revenues. 


Upon evaluation of these comments, the Commission 
has concluded that a detailed presentation of 
revisions should not be required. Because of the likely 
significance of revisions attributable to changes in 
prices, the final rules specify that price revisions are 
to be reported separately. All other revisions 
(changes in estimated reserve quantities, changes in 
estimated reserve quantities, changes in estimated 
future development costs, revised production 
schedules, etc.) may be aggregated. A narrative 
discussion should indicate the major factors 
contributing to these other revisions. 


For purposes of estimating the effect of price 
changes, simplified computations will be permitted. 
For example, changes in unit prices during the year 
may be applied to the appropriate reserve 
quantities— beginning, ending (adjusted for produc- 
tion) or average—and the result adjusted for a 
present value factor. This procedure should result in a 
reasonable approximation of price effects without 
requiring detailed computations. Some _ registrants 
may also prefer to include changes in estimated lifting 
costs when measuring the effect of price changes; 
this will be permitted if appropriately disclosed. 


A distinction has been made in the final rules 
between “accretion of discount” and “‘revisions."’ The 
former is an inherent part of the discounting process 
rather than a change associated with economic 
occurrences. It is suggested that accretion of 
discount be computed by applying the ten percent 
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discount rate to the beginning-of-year present value 
amount. This should result in a resonable approxima- 
tion of the interest factor even though it does not 
adjust for production and other changes during the 
year. 


Accounting for costs 


An important aspect of the supplemental RRA 
summary is the reporting of costs associated with 
current year additions and revisions. The proposed 
rules stated that expenses for the period should 
consist of all costs (including estimated future costs) 
associated with finding and developing additions to 
proved reserves as well as all costs determined to be 
nonproductive. Specifically, property acquisition 
costs would be charged to expense when the 
property is determined to have proved reserves or 
when impairment occurs. Costs of exploratory wells 
would be deferred pending a determination of 
whether proved reserves have been found, at which 
time the costs would be charged to expense. All 
other costs of exploration would be reported as 
expenses as incurred. 


Several commentators suggested that a more 
meaningful reporting of costs might be achieved by 
developing criteria for the deferral of significant 
acquisition and development costs. They pointed out 
that criteria for the exclusion of certain development 
costs from the costs that must be amortized are 
contained in the Commission’s rules for the success- 
ful efforts and full cost methods of accounting, e.g., 
in paragraphs (c)(2) and (i)(3)(ii) of 8210.3-18. In 
some cases significant development expenditures 
(e.g., with respect to offshore platforms) are 
undertaken at a time when only limited quantities of 
proved reserves have been established for the 
properties involved. The purpose of the major 
expenditure is to develop the existing proved reserves 
plus additional reserves expected to be proved in the 
same area. An appropriate determination of 
estimated future net revenues from the initial 
quantities of proved reserves requires that only a 
portion of the planned significant development 
expenditures be associated with the reserves. 


Accordingly, the final rules specify that a portion of 
significant leasehold acquisition costs and develop- 
ment costs may be deferred, based upon an 
allocation of such costs between initial determina- 
tions of proved reserves and anticipated future 
additions to proved reserves. Any costs deferred are 
to be assessed periodically for impairment in a 
manner consistent with the comparable requirements 
for the successful efforts method of accounting. 
Supplemental disclosure of any deferred costs and 
valuation allowances is required. 





It should be noted that amounts reported as expenses 
will consist of a combination of deferred expenditures 
of prior periods; certain current period expenditures; 
and, if additions to proved reserves are measured on 
the basis of gross revenues, the discounted present 
value of estimated future costs. Actual expenditures 
for development and production costs previously 
accrued (in the year that proved reserves were 
determined) will not appear in the summary of oil and 
gas producing activities, except to the extent that 
differences between actual and estimated costs are 
included in revisions. Because expenditures for 
development costs reduce the deductions used in 
computing future net revenues, these expenditures 
result in a higher present value; accordingly, they 
appear only in the reconciliation of changes in 
present value of estimated future net revenues. 
Actual expenditures for production costs are also to 
be reported in this reconciliation, as a deduction from 
sales of oil and gas. 


Purchases of proved reserves 


The purchase price of properties containing proved 
oil and gas reserves may exceed the present value of 
estimated future net revenues of the proved reserves 
acquired. Treating the entire purchase price as the 
cost of the reserves added would result in a loss 
being reproted in the summary of oil and gas 
producing activities. Although some commentators 
asserted that there is no conceptual difference 
between reserves that are purchased and reserves 
that are added through exploration, the Commission 
does not believe that an immediate gain or loss 
should be reported from a purchase of reserve-in- 
place. The rules provide that the excess of the 
purchase price over the present value of the proved 
reserves purchased, if significant, is to be deferred 
and offset against subsequent upward revisions on 
those properties (or expensed when impairment is 
determined to have occurred). Similarly, an excess of 
present value over purchase price shall be deferred 
rather than reported as a ‘‘gain’’; any deferred credits 
are to be amortized over the estimated life of the 
properties. Disclosure is required of the excess 
purchase costs that have been capitalized during the 
period and the aggregate amount of deferred costs at 
the end of the period. 


Income taxes 


Only a limited number of comment letters addressed 
the issue of income taxes. Several of these either 
expressed support for comprehensive interperiod tax 
allocation by the deferred method (consistent with 
Accounting Principles Board Opinion No. 11, 
“Accounting for Income Taxes’’) or urged that no 
provision for income taxes be required. The Advisory 


Committee considered income tax questions on 
several occasions and generally supported the liability 
method proposed in Release No. 33-5969, which 
would provide for adjustment in income tax 
provisions for changes in tax rates or for the loss of 
tax basis of assets in the periods in which the 
changes occur. The Commission believes that the 
liability method is more consistent with discounted 
cash flow concepts and, therefore, is preferable to 
the deferred method for purposes of the RRA 
presentation. The Commission also believes that 
income taxes are an integral part of the oil and gas 
industry environment and that their effects should be 
reflected in the summary of oil and gas producing 
activities. 


The accompanying rules providing for income taxes 
to be computed at the “effective incremental rate”’ 
and discounted to a present value amount. 
Specifically, aggregate taxable income from the 
production of proved reserves may be approximated 
by subtracting from the present value of estimated 
future gross revenues the total of (1) the estimated 
present value of future development and production 
costs and (2) the current tax basis of the properties 
involved (including any carryforwards of operating 
losses and other deductions). To this amount the 
statutory income tax rate at the end of the current 
period is applied and applicable investment tax credits 
and permanent differences considered. The total tax 
provision then consists of the amount computed 
above less the similarly computed amount as of the 
beginning of the period, plus the current tax provision 
based on oil and gas producing activities during the 
period. In computing the tax provision, recognition 
should not be given to tax benefits attributable either 
to future exploration costs or to operations of the 
entity that are unrelated to its oil and gas producing 
activities, because these items are not factors in the 
valuation of proved reserves. 


Foreign operations and equity investees 


Paragraph (k)(5) of §210.3-18 provides that a 
company’s share of proved oil and gas reserves of 
investees accounted for by the equity method and 
proved reserves attributable to long-term supply 
agreements with foreign governments in which the 
company acts as producer are to be reported 
separately from proved reserves owned by the entity. 
Securities Act Release No. 5969 did not specify the 
treatment of these operations in the supplemental 
RRA summary. The operations of equity investees, 
measured on an RRA basis, should generally be 
included in the summary of oil and gas activities (as a 
separate line item). However, it may be difficult to 
obtain the necessary information on a timely basis. In 
order to avoid imposing an undue burden, the final 
rules require the operations of equity investees to be 
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included only if significant to a company’s entire oil 
and gas producing activities. Similarly, the 
supplemental RRA summary should include the 
company’s share of estimated proved reserves 
subject to long-term supply agreements with foreign 
governments in which the company acts as producer, 
except in cases where the company concludes that 
certain of its foreign operations should be excluded 
from the summary because of the nature of the 
arrangements with the foreign government. A narra- 
tive description of any excluded operations should be 
provided. 


Additional comments 


Several commentators objected to the provision in 
the proposed rules that interest expense and 
corporate administrative expense be excluded from 
the summary of oil and gas producing activities. 
Some companies determine segment profitability on 
a basis that reflects an allocation of administrative 
and interest expense. The final rules have been 
modified to permit, but not require, such an 
allocation to the activities included in the 
supplemental RRA summary. 


Some persons suggested that separate presentations 
of domestic and foreign reserves should be required, 
because of the significant differences that may exist 
in the economics and risks associated with reserves 
located in foreign countries. While such a require- 
ment has not been adopted, the Commission 
encourages companies to consider presenting 
domestic and foreign operations separately in the 
supplemental RRA summary. It is pointed out that 
existing rules specify the disclosure by appropriate 
geographic groupings of beginning and end-of-year 
reserve quantities and present values, as well as 
changes in reserve quantities. 


The Commission believes that it is necessary for 
companies having integrated oil and gas operations 
to report information that will provide the means to 
relate the supplemental RRA summary to the 


comparable information in the primary financial 
statements. The proposed rules addressed this need 
by specifying the disclosure of the profit contribution 
(before and after income taxes) that would be 
reflected in the primary financial statements for oil 
and gas producing activities, assuming that transfers 
of oil and gas were recorded at current market 
values, together with the impact on operations other 
than oil and gas producing activities from valuing 
transfers in this manner. Only a few commentators 
addressed this issue. Some of them indicated 
potential difficulties in computing the data, 
particularly with respect to income tax allocations. 
Others stated that they already valued transfers at 
market value for accounting purposes. The final rules 
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have been modified to require disclosure only of the 
pre-tax profit contribution reflected in the primary 
financial statements that correspond to the activities 
reported in the supplemental RRA summary. 


The rules as proposed in Securities Act Release No. 
5969 would have required that comparative data for 
1978 be included in the presentation for 1979. Many 
commentators indicated that the preparation of a 
supplemental RRA summary for 1978, which would 
require reserve valuations as of the beginning of that 
year, would be an unreasonable burden. Consistent 
reserve estimates, production profiles and cost data 
might not be readily available. After consideration of 
these factors, the Commission has determined that 
the rules should apply initially for fiscal years ending 
after December 25, 1979. However, registrants are 
encouraged to present the supplemental RRA 
summary for years prior to 1979. On a prospective 
basis, the final rules require that the information be 
reported for a five-year period in order that overall 
trends and the relationship between reserve additions 
and revisions can be assessed. 


lil. OTHER MATTERS 


Inclusion of reserve information in financial 
statements contained in annual reports to share- 
holders 


The rules adopted in this release and in ASR No. 253 
require the disclosure of the present value of 
estimated future net revenues from production of 
proved reserves and of the supplemental RRA 
summary in financial statements filed with the 
Commission. The Commission believes that this 
information normally should be included in annual 
reports to shareholders. However, the Commission 
recognizes that the supplemental RRA summary is 
still in an early stage of development and that it is 
directed more in this initial year to the ‘‘sophisti- 
cated” user and professional analyst who normally 
obtain the Form 10-K. Also, the Commission has 
been advised that the time needed for the initial 
preparation of the information could result in 
significant delays in the distribution of annual reports 
to shareholders in 1980. Therefore, the Commission 
encourages, but will not require, the presentation of 
present value information and the supplemental RRA 
summary in annual reports to shareholders for fiscal 
years ending before December 26, 1980. If the 
information is omitted from the shareholders’ report, 
a note to the financial statements should indicate that 
this information is available in the Form 10-K. For 
reports containing financial statements for years 
ending after December 25, 1980, these disclosures 
will be required in the annual report to shareholders. 





Amendments to disclosure requirements 


Several revisions to the disclosure requirements of 
paragraph (k)(6) of §210.3-18 are appropriate because 
of the adoption of these new rules. Paragraph 
(k)(6)(ii) required that the present value of estimated 
future net revenues be segregated between proved 
reserves added in the current year and proved 
reserves added in previous years. Because of the new 
requirement in paragraph (k)(8) for a reconciliation of 
the beginning and end-of-year present value of 
estimated future net revenues, this item in (k)(6)(ii) 
has been deleted. The remaining disclosure 
requirements of paragraph (k)(6)(ii) and (k)(6)(iii) have 
been combined in a revised paragraph (k)(6)(ii). This 
continues to require the disclosure of the present 
value of estimated future net revenues as of the end 
of each fiscal year for which an income statement is 
required, in total and stated separately for proved 
developed reserves of oil and gas, proved reserves 
applicable to long-term supply agreements in which 
the entity acts as producer, and the entity’s share of 
the proved reserves of equity investees. 


Safe harbor provision 


Paragraph (k)(6)(v) of §210.3-18 previously contained 
a safe harbor provision covering the disclosure of 
information relating to future net revenues from 
estimated production of proved oil and gas reserves. 
This safe harbor provision, redesignated as paragraph 
(k)(9) of 8210.3-18, has been amended to indicate 
that disclosures pursuant to the requirement for a 
supplemental RRA summary are similarly covered. 


Exemption 


Registrants are reminded that paragraph (k) of 
§210.3-18 contains an exemption (for filings under the 
federal securities laws) from the disclosure 
requirements of that paragraph for registrants whose 
revenues, income and assets relating to oil and gas 
producing activities are less than ten percent of the 
corresponding consolidated amounts for each of the 
two most recent fiscal years. This exemption applies 
as well to the disclosure requirements contained in 
these new rules. 


The Commission also wishes to point out that the 
introduction to §210.3-18 discusses the application of 
that section to those oil and gas producing operations 
that are regulated for rate-making purposes on an 
individual-company-cost-of-service basis. Appropriate 
recognition may be given to differences arising 
because of the effect of the rate-making process. 


Request for comment 


As noted previously, the Commission is interested in 
comments on various matters relating to the new 
supplemental RRA summary. A flexible approach to 
the presentation of the information has been adopted 
in order to encourage experimentation and to permit 
adaptation to individual company situations. Some 
aspects of the rules may require further analysis and 
subsequent modifications, such as _ reporting of 
foreign operations, supply agreements with foreign 
governments, and operations of equity investees. 
Any unique problems encountered in developing the 
data required by these rules will also need to be 
considered. 


Interested persons are invited to submit their written 
comments (refer to File S7-753) in triplicate to George 
A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. All comments will be available for public 
inspection. 


IV. EFFECTIVE DATE 


The rules contained in 8210.3-18 are generally 
effective for fiscal years ending after December 25, 
1978 that are contained in filings that include fiscal 
years ending after December 25, 1979. However, the 
summaries of oil and gas producing activities and 
changes in present value of estimated future net 
revenues specified by paragraphs (k)(7) and (k)(8) are 
required only for fiscal years ending after December 
25, 1979. The information required by paragraphs 
(k)(5) through (k)(8) may be presented in a note or 
separate schedule designated ‘‘unaudited”’ for fiscal 
years ending before December 26, 1980. 


V. TEXT OF AMENDMENTS 


The Commission hereby amends 17 CFR Part 210 by 
revising certain disclosure requirements of paragraph 
(k)(6) of 8210.3-18, by adding paragraphs (k)(7) and 
(k)(8) to that section, and by designating the safe 
harbor provision previously in paragraph (k)(6)(v) as a 
new paragraph k(9). 


§210.3-18 Financial accounting and reporting for oil 
and gas producing activities pursuant to 
the federal securities laws and the Energy 
Policy and Conservation Act of 1975. 


* * & & 
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(ii) The present value of the Estimated Future 
Net Revenues (the ‘‘Present Value of Esti- 
mated Future Net Revenues’), as of the end 
of each fiscal year for which an income state- 
ment is required, computed using a discount 
factor of ten percent, for each of the cate- 
gories for which Estimated Future Net 
Revenues are disclosed pursuant to subpara- 
graph (k)(6)(i) of this section. 


(iii) Any additional information of which man- 
agement is aware and which it believes is 
necessary to prevent the above information 
from being misleading. 


[(iv) Deleted. ] 
[(v) Deleted. ]. 


(7) Summary of oil and gas producing activities. 
For each of the last five fiscal years (not re- 
quired for fiscal years ending before December 
26, 1979) a summary shall be presented that 
sets forth the current year’s additions and revi- 
sions to the Present Value of Estimated Future 
Net Revenues, and the costs associated with 
the additions and revisions to proved oil and 
gas reserves, together with all costs determined 
to be nonproductive during the period. Identify 
separately the total of extensions, discoveries 
and additions; revisions of previous estimates; 
and accretion of discount. A provision for in- 
come taxes shall be deducted from the differ- 
ence between total additions and revisions and 
the total amount of current period expenses. 
For purposes of this requirement, the following 
rules shall apply: 


(i) Additions from current exploration and 
development activities shall be computed by 
applying current prices of oil and gas (as of 
the end of the period) to estimated future 
production of proved oil and gas reserves 
added during the period and discounting the 
result at a rate of ten percent. Estimated 
future development and production costs 
may either be deducted in determining addi- 
tions or reported separately as expenses of 
the current period. 


Revisions shall include the effects of all 
changes in Present Value of Estimated Future 
Net Revenues resulting from changes in esti 
mates during the period, including differ- 
ences between beginning-of-year valuations 
and actual proceeds or costs. Amounts 
attributable to changes in prices during the 
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(iii) 


period shall be reported separately from other 
revisions. Significant gains on sales of re- 
serves-in-place shall also be disclosed. A 
narrative description shall be provided of the 
major factors causing other revisions (e.g., 
changes in estimated future costs, quantities, 
rates of production, etc.). 


Property acquisition costs shall be charged 
to expense at the time the property is deter- 
mined to have proved reserves of oil or gas, 
or when evidence of impairment is ascer- 
tained pursuant to the criteria of paragraphs 
(c) and (d) of this section. In cases involving 
major leasehold costs for properties being 
evaluated, an allocation may be made of the 
leasehold costs between initial discoveries 
of proved reserves and reserves expected to 
be proved. 


Consistent with the provisions of paragraph 
(g) of this section for the successful efforts 
method of accounting, costs of uncom- 
pleted exploratory wells shall be deferred 
pending determination of whether or not the 
well has found proved reserves. At the time 
such determination is made, the deferred 
costs of drilling the well shall be charged to 
expense. Other current exploration costs 
(e.g., geological and geophysical costs, 
costs of carrying and retaining undeveloped 
properties, dry hole and bottom hole contri- 
butions, and the costs of drilling exploratory 
wells that do not find proved reserves) shall 
be included in expenses of the period. 


Expenses of the period shall include all 
development costs (including the discounted 
present value of estimated future develop- 
ment costs not deducted in measuring addi- 
tions to proved reserves) associated with 
current extensions and discoveries, plus any 
development costs determined to be non- 
productive. Major development projects 
(e.g., the installation of an offshore drilling 
platform from which development wells are 
to be drilled, the installation of improved 
recovery programs, etc.) may require that 
significant costs be incurred prior to ascer- 
taining the quantities of proved reserves attri- 
butable to the properties. In such cases, a 
portion of the development costs may be de- 
ferred until the proved reserves added as a re- 
sult of the project are ascertainable or until 
it is determined that impairment has occurred 
(with any impairment being charged to 
expense). Costs deferred shall be based on 
the relationsip of identified proved reserves 
to the anticipated future additions to proved 





reserves used in evaluating the economic 
feasibility of the project. 


(vi) Purchases of oil and gas properties may in- 


volve payment of an amount different from 
the Present Value of Estimaed Future Net 
Revenues as computed under paragraph 
(k)(6) of this section. Where appropriate, an 
allocation of the purchase price shall be 
made between proved properties and un- 
proved properties. Any remaining excess of 
the allocated purchase price over the 
computed present value as of the date of 
purchase shall be capitalized and offset 
against subsequent upward revisions to the 
present value of the related properties (or 
expensed when impairment is determined to 
have occurred). If the purchase price is less 
than the computed present value, the differ- 
ence shall be deferred and amortized over 
the estimated life of the properties, unless 
earlier used to offset downward revisions to 
estimated present values. Disclosure shall be 
made of excess purchase costs capitalized 
during the period and the aggregate amount 
of such deferred costs at the end of the 
period. 


(vii) Significant gains or losses on the sale of 


unproved properties, recognized in accord- 
ance with paragraph (h) of this section, shall 
be reported separately in the summary. 


(viii) The provision for income taxes shall be 


computed by first applying current statu- 
tory tax rates to the future taxable income 
to be generated from producing proved re- 
serves (the Present Value of Estimated 
Future Net Revenues less the current tax 
basis of the properties involved and related 
carry-forwards) as of the end of the year, 
giving effect to applicable permanent dif- 
ferences (such as the effect of statutory de- 
pletion and investment tax credits), and de- 
ducting the similarly computed amount as 
of the beginning of the year. To this amount 
shall be added the current tax provision 
for oil and gas producing activities during 
the year. 


(ix) The summary shall generally include all 


items of revenue and expense applicable to 
oil and gas producing activities, but should 
not include other oil and gas operations, 
operations in other business segments, or 
extraordinary items. Corporate administrative 
expense and interest expense, however, may 
be allocated to oil and gas producing opera- 
tions and reported separately in the sum- 


mary. Proved reserves of oil and gas appli- 
cable to long-term supply agreements with 
foreign governments in which the entity 
acts as producer shall be included in the 
summary, unless the registrant concludes 
that the nature of its arrangements with the 
foreign government justifies exclusion. Op- 
erations of investees accounted for by the 
equity method shall be included unless in- 
significant to the registrant’s total opera- 
tions. A narrative description of the nature 
of any excluded operations shall be pro- 
vided. 


Report the pre-tax profit contribution re- 
flected in the primary financial statements for 
the oil and gas producing activities corres- 
ponding to the pre-tax amount reported in 
the supplemental summary. 


Disclose the aggregate property acquisition 
costs, costs of uncompleted exploratory 
wells and major development costs that 
have been deferred pending determination 
of proved reserves, in accordance with sub- 
paragraphs /7(iii), 7(iv), and 7(v) of this para- 
graph. Also, indicate the amount of any val- 
uation allowances provided during the 
period with respect to these properties and 
the aggregate amount of such valuation al- 
lowances at the end of the most recent 
period. 


(8) Summary of changes in Present Value of Esti- 
mated Future Net Revenues. For the five most 
recent fiscal years (not required for fiscal years 
ending before December 26, 1979), provide a 
reconciliation between the total Present Value 
of Estimated Future Net Revenues of the en- 
tity’s proved oil and gas reserves at the begin- 
ning and end of the year. Changes resulting 
from each of the following shall be shown sep- 
arately: (i) The total of additions, revisions 
and accretion of discount, computed in ac- 
cordance with paragraph (k)(7) of this section, 
less related estimated future development and 
production costs; (ii) purchases of minerals- 
in-place; (iii) previously estimated future de- 
development costs incurred during the year; 
(iv) sales of oil and gas and value of transfers, 
net of production costs; and (v) proceeds from 
sales of minerals-in-place. 


Safe harbor provision. Disclosures made pur- 
suant or supplemental to the requirements of 
paragraphs (k)(6), (k)(7) and (k)(8) of this sec- 
tion relating to future net revenues from esti- 
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mated production of proved oil and gas re- 
serves, the present value of estimated future 
net revenues, and the summaries of oil and gas 
producing activities and changes in present 
value of estimated future net revenues, shall be 
deemed not to be an untrue statement of a 
material fact; a statement false or misleading 
with respect to any material fact; an omission 
to state a material fact necessary to make a 
statement not misleading; or the employment 
of a manipulative, deceptive, or fraudulent de- 
vice, contrivance, scheme, transaction, act, 
practice, course of business or an artifice to de- 
fraud; as those terms are used in the Securities 
Act of 1933, the Securities Exchange Act of 
1934, or the Public Utility Holding Company 
Act of 1935, or rules and regulations there- 
under, unless such information: (i) Was pre- 
pared without a reasonable basis; or (ii) was 
disclosed other than in good faith. 


These amendments are adopted pursuant to authority 
in sections 6, 7, 8, 10 and 19(a) [15 U.S.C. 77f, 77g, 
77h, 77j, 77s) of the Securities Act of 1933; sections 
12, 13, 15(d) and 23(a) [15 U.S.C. 781, 78m, 780(d), 
78w] of the Securities Exchange Act of 1934; 
sections 5(b), 14 and 20(a) [15 U.S.C. 79e, 79n, 79t] 
of the Public Utility Holding Company Act of 1935; 
sections 8, 30, 31(c) and 38(a) [15 U.S.C. 80a-8, 
80a-29, 80a30(c), 80a-37(a)] of the Investment 
Company Act of 1940; and section 503 [42 U.S.C. 
6383] of the Energy Policy and Conservation Act of 
1975. 


Pursuant to section 23(a)(2) of the Securities 
Exchange Act, the Commission has considered the 
impact of these amendments on competition and is 
not aware of any burden that they would impose on 
competition. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6128/September 24, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16219/September 24, 1979 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21223/September 24, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10876/September 24, 1979 


ACCOUNTING SERIES RELEASE 
Release No. 270/September 24, 1979 


Oil and Gas Producers—Postponement of Audit 
Requirement for Reserve Information 


AGENCY: Securities and Exchange Commission. 
ACTION: Final rules. 


SUMMARY: The Commission has published rules in 
Accounting Series Release No. 253 that establish 
financial accounting and reporting practices for oil 
and gas producing activities, including disclosure of 
reserve quantities, estimated future net revenues, and 
present value of future net revenues. In addition, it 
has adopted rules in Accounting Series Release No. 
269, issued concurrently with this release, requiring 
the presentation of a supplemental summary of oil 
and gas producing activities prepared on the basis 
of reserve recognition accounting (‘‘supplemental RRA 
summary”). The Commission has determined that the 
audit requirement in its rules may not be practicable 
at this time because of the state of development of 
standards for reserve evaluation and reporting. 
Therefore, the Commission is adopting an 
amendment which permits the financial statement 
disclosure of oil and gas reserve information and 
supplemental RRA summary required by Regulation 
S-X, Rule 3-18(k)(5), (k)(6), (k)(7) and (k)(8) to be 
made in note or separate schedule designated 
“unaudited” for fiscal years ending before December 
26, 1980. The postponement of the audit requirement 
is intended to allow additional time to establish and 
implement uniform guidelines and standards for 
reserve evaluation and reporting. 





EFFECTIVE DATE: The rule amendment published in 
this release shall be effective for fiscal years ending 
after December 25, 1979. 


FOR FURTHER INFORMATION CONTACT: James 
L. Russell, James D. Hall or Rita J. Gunter, Office of 
the Chief Accountant, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, D.C. 
20549 (202-272-2133). 


SUPPLEMENTARY INFORMATION: In Accounting 
Series Release No. 253 (‘‘ASR No. 253’’), August 31, 
1978 (43 FR 40688), the Commission adopted require- 
ments for the disclosure of oil and gas reserve 
information (reserve quantities, estimated future net 
revenues, and present value of estimated future net 
revenues) as part of audited financial statements for 
years ending after December 25, 1979. In addition, 
Accounting Series Release No. 269, issued 
concurrently with this release, requires a supple- 
mental RRA summary to be included as part of 
audited financial statements for years ending after 
December 25, 1979. 


Subsequent to the publication of ASR No. 253, there 
have been a number of developments that are rele- 
vant to the requirement that oil and gas reserve 
information be audited. In April 1979, the AICPA 
issued for public comment a proposed industry audit 
and accounting guide which provides that the auditor 
ordinarily should obtain a consulting reservoir 
engineer’s option covering all, or in certain cases a 
substantial portion, of the entity's reserve information 
to satisfy the requirement that he obtain sufficient, 
competent evidential matter concerning information 
included in the financial statements. 


The Society of Petroleum Engineers and the Society 
of Petroleum Evaluation Engineers appointed 
committees to draft professional standards for the 
evaluation and estimation of oil and gas reserves. 
These standards have been drafted and representa- 
tives of these groups anticipate that final standards 
will be adopted in 1979. However, there will be little 
opportunity for ‘‘field-testing’’ by the engineering 
profession prior to December 31, 1979. Various 
petroleum engineers have stated, in written 
comments on Securities Act Release No. 5969, 
August 31, 1978 (43 FR 40726), which proposed the 
supplemental RRA summary, that additional time will 
be needed to establish and implement uniform guide- 
lines and standards for reserve evaluations and 
reporting. 


Concerns were also expressed as to whether there is 
a sufficient number of petroleum engineers to provide 
independent verifications of oil and gas reserve 
information for all companies subject to the Commis- 
sion’s reporting requirements. The availability of 
sufficient petroleum engineers appears to be related 
to the question of whether professional liability 
insurance can be obtained. Members of the 
engineering profession have indicated in comment 
letters on Securities Act Release No. 5969 that under- 
writers are reluctant to write insurance in the absence 
of standards for the reporting of reserve information. 


After considering the progress and developments 
discussed above and the Commission's ultimate 
objective of timely development of a uniform method 
of accounting to be used by oil and gas producers, 
the Commission continues to believe that auditor 
association with the disclosure of reserve information 
is important. However, it has concluded that 
requiring the audit of this reserve information for 
years ending before December 26, 1980 would be 
premature. 


Accordingly, on June 14, 1979, the Commission 
issued Securities Act Release No 6079, (44 FR 
36068), which proposed an amendment to its 
reporting requirements for oil and gas producers 
which would permit the financial statement disclosure 
of certain oil and gas reserve information to be 
designated ‘‘unaudited”’ for fiscal years ending before 
December 26, 1980. The release specified that written 
comments were to be received on or before July 31, 
1979. 


The eighteen comment letters received in response to 
Securities Act Release No. 6079 supported the 
proposed postponement of the audit requirement, 
although several letters suggested that the audit 
requirement be deleted or postponed indefinitly rather 
than postponed for just one year. However, the 
Commission continues to believe that an audit 
requirement is important to the evaluation of reserve 
recognition accounting as the primary method of 
accounting by oil and gas producers. Therefore, it 
has rejected deletion or indefinite postponement. 


A one-year postponement of the requirement that 
reserve information be audited should allow sufficient 
time for the engineering profession to establish and 
implement the necessary standards, and for 
additional investigation into questions of manpower 
requirements and availability of professional liability 
insurance. The Commission does not expect that a 
postponement of the audit requirement for one year 
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will delay the Commission's consideration of further 
implementation of reserve recognition accounting. 


Accordingly, the Commission is amending 8210.3- 
18(k) of Regulation S-X to permit oil and gas reserve 
information and supplemental RRA summaries to be 
designated ‘‘unaudited” in financial statements for 
fiscal years ending before December 26, 1980. The 
provisions of 8210.3-18(k) are otherwise unchanged. 


COMMISSION ACTION: The Commission hereby 
amends 17 CFR Part 210 by adding a sentence to the 
introductory text of §210.3-18(k) as follows: 


§210.3-18 Financial accounting and reporting for oil 
and gas producing activities pursuant to 
the Federal securities laws and the Energy 
Policy and Conservation Act of 1975. 


(k) Disclosure of quantities of proved oil and 
gas reserves and historical financial data. 
The following data shall be disclosed in 
the body of the financial statements, in 
the notes thereto, or in a separate 
schedule or other presentation that is an 
integral part of the financial statements. 
For fiscal years ending before December 
26, 1980, the information in subpara- 
graphs (5), (6), (7) and (8) of this para- 
graph may be disclosed in a note or 
separate schedule designated ‘‘un- 
audited.”’ 


This amendment is adopted pursuant to authority in 
sections 6, 7, 8, 10 and 19(a) [15 U.S.C. 77f, 77g, 
77h, 77), 77s] of the Securities Act of 1933; sections 
12, 13, 15(d) and 23(a) [15 U.S.C. 781, 78m, 78o0(d), 
78w] of the Securities Exchange Act of 1934; 
sections 5(b), 14 and 20(a) [15 U.S.C. 79e, 79n, 79t] 
of the Public Utility Holding Company Act of 1935; 
sections 8, 30, 31(c) and 38(a) [15 U.S.C. 80a-8, 
80a-29, 80a-30(c), 80a-37(a)] of the Investment 
Company Act of 1940; and section 503 [42 U.S.C. 
6383] of the Energy Policy and Conservation Act of 
1975. 
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Pursuant to. section 23(a)(2) of the Securities 
Exchange Act, the Commission has considered the 
impact of this amendment on competition and is not 
aware of any burden that such rule amendment 
would impose on competition. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


September 24, 1979. 





SECURITIES ACT OF 1933 
Release No. 6129/September 24, 1979 


In the Matter of 


THE REAVIS & McGRATH RETIREMENT PLAN 
345 Park Avenue 
New York, NY 10022 


(18-52) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE REAVIS 
& MCGRATH RETIREMENT PLAN 


Reavis & McGrath, a law firm organized as as 
partnership under the laws of the State of New York, 
filed an application on May 21, 1979, for an 
exemption from the registration requirements of the 
Securities Act of 1933 (‘‘Act’’) for participations or 
interests issued in connection with the Retirement 
Plan of Reavis & McGrath (the ‘‘Plan’’). 


On August 24, 1979, a notice was issued (Securities 
Act Release No. 6112) of the filing of the application. 





The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
cf the application would be issued as a matter of 
course unless a hearing should be ordered. No 
request of a hearing has been filed, and the Commis- 
sion has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in connec- 
tion with the Plan shall not be subject to the require- 
ments of Section 5 of the Act effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6130/September 27, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16224/September 27, 1979 


[Release Nos. 33-6130; 34-16224] 


Environmental Disclosure 


AGENCY: Securities and Exchange Commission. 


ACTION: Interpretative Release. 


SUMMARY: The Securities and Exchange Commis- 
sion today published an interpretative release 
focusing attention on existing requirements under the 
Securities Act of 1933 and the Securities Exchange 


Act of 1934 concerning environmental disclosure to 
assist registrants in complying with those require- 
ments and to alert them that the Commission will 
continue, in appropriate cases, to take enforcement 
action in instances of non-compliance. This release, 
in particular, addresses these issues: (1) the need to 
disclose total estimated expenditures for environ- 
mental compliance beyond two years in the future, 
(2) the obligation to disclose particular types of 
environmental proceedings, and (3) the circum- 
stances under which companies must disclose their 
policies or approaches concerning environmental 
compliance. 


DATE: September 27, 1979. 


FOR FURTHER INFORMATION CONTACT: Cath- 
erine Collins, Office of Disclosure Policy and 
Proceedings, Division of Corporation Finance, 
Securities and Exchange Commission, Washington, 
D.C. 20549, (202) 272-2589. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion’s disclosure requirements impose significant 
obligations with respect to information concerning 
environmental protection. Registrants are required to 
disclose, in certain registration statements filed under 
the Securities Act of 1933 and in annual and quarterly 
reports filed pursuant to the Securities Exchange Act 
of 1934, the material effects that compliance with 
Federal, state and local provisions regulating the 
discharge of materials into the environment, or other- 
wise relating to the protection of the environment, 
may have upon the registrant. The Commission today 
concluded an administrative proceeding involving its 
environmental disclosure requirements! and in that 
context reviewed its policies with respect to such 
requirements. In order to ensure effective dissemina- 
tion of those policies, the Commission has deter- 
mined to publish this statement reviewing the 
environmental disclosure provisions and reiterating 
the Commission's views as to their scope and 
applicability. 


A. The Commission's Releases Concerning 
Environmental Disclosure 





1See, In the Matter of United States Steel 
Corporation, Securities Exchange Act Release Wz:. 
16223 (September 27, 1979). 
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As far back as 1971, the Commission was aware that 
requirements imposed by environmental statutes 
could have a material economic impact on those 
corporations that were subject to the statutes. 
Accordingly, it issued a release informing registrants 
that the Commission's existing rules requires 
disclosure of material“ environmental information, 
including: (1) the existence and nature of pending 
environmental litigation; and (2) instances in which 
compliance with environmental laws ‘‘may necessi- 
tate significant capital outlays, may materially affect 
the earning power of the business, or cause material 
changes in registrant's business done.” 


After monitoring the disclosure which this general 
release elicited, the Commission in 1973 adopted 
environmental disclosure rules* which require all 
corporations to disclose specific items of information 
related to environmental matters in addition to the 
disclosures required by the Commission's existing 
rules that were explained in the 1971 Release. More 
specifically, the new rules require: 


(1) disclosure of the material effects that 
compliance with federal, state and local 
provisions which have been enacted or 
adopted regulating the discharge of materials 
into the environment, or otherwise relating to 
the protection of the environment, may have 
upon the capital expenditures, earnings and 
competitive on of the registrant and its 
subsidiaries;? and 





2See, e. g., Securities Act Rule 405, 17 CFR 230.405; 
Securities Exchange Act Rule 12b-2, 17 CFR 
240.12b-2. 


3Securities Act Release No. 5170 (July 19, 1971). 


4Securities Act Release No. 5386 (April 20, 1973). 


SThis amendment was made to Securities Act regis- 
tration Forms S-1, Item 9(a), Instruction 5, 17 CFR 
239.11; S-7, Item 5(a), 17 CFR 239.26; S-9, Item 3(c), 
17 CFR 239.22; to Securities Exchange Act regis- 
tration Form 10, Item 1(b), Instruction G, 17 CFR 
249.210; and to periodic reporting Form 10-K, Item 
1(b)(7), 17 CFR 249.310. 
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(2) disclosure of any administrative or 
judicial proceeding known to be contem- 
plated by governmental authorities and 
arising under federal, state or local provisions 
which have been enacted or adopted 
regulating the discharge of materials into the 
environment, or otherwise relating to the 
protection of the environment or any other 
material pending administrative or judicial 
proceeding. Any proceeding brought by a 
governmental authority is deemed material. 


After these rules were promulgated, certain public 
interest groups brought an action against the 
Commission seeking to require it to promulgate 
additional environmental rules, and the court directed 
the Commission to undertake further environmental 
rulemaking.’ Following these further proceedings, 
the Commission determined, among other things, to 
add to its requirment that registrants disclose the 
effects of compliance with environmental laws a 
proviso that: 


Registrant shall disclose any material 
estimated capital expenditures for environ- 
mental control facilities for the remainder of 
its current fiscal year and its succeeding 
fiscal year; and such further ieee as the 
registrant may deem material. 


In the same release, the Commission also 
admonished registrants that its existing rule requiring 





6This amendment was made to Securities Act regis- 
tration Forms S-1, Item 9(a), Instruction 5, 17 CFR 
239.11; S-7, Item 5(a), 17 CFR 239.26; S-9, item 3(c), 
17 CFR 239.22; to Securities Exchange Act regis- 
tration Form 10, Item 1(b), Instruction G, 17 CFR 
249.210; and to periodic reporting Form 10-K, Item 
1(b)(7), 17 CFR 249.310. 


7See Natural Resources Defense Council, Inc. v. 
Securities and Exchange Commission, 389 F. Supp. 
689 (D.D.C., 1974). See also Natural Resources 
Defense Council, Inc. v. Securities and Exchange 
Commission, 432 F. Supp. 1190 (D.D.C. 1977), 
reversed and remanded No. 77-1761 (D.C. Cir. April 
20, 1979). 


8Securities Act Release No. 5704 (May 6, 1976), at 15. 





disclosure of pending proceedings contemplated by 
governmental authorities encompassed a requirement 
to disclose Notices of Violation, in the nature of 
cease and desist orders, issued by the Environmental 
Protection Agency. 


B. Interpretation of the Commission's Environ- 
mental Disclosure Releases 


As a matter of policy, in light of its mandate under 
the National Environmental Policy Act of 1969 to 
consider environmental values and its mandate under 
the federal securities laws for investor protection, the 
Commission ‘‘has issued several releases alerting 
public companies of their legal obligation to disclose 
any and all environmental *** information that would 
be material to investors or shareholders.’’! 
Additionally, the Commission promulgated specific 
environmental rules. Compliance with the Commis- 
sion’s specific environmental disclosure rules does 
not necessarily constitute full compliance with the 
disclosure requirements of the federal securities 
laws. Moreover in order to carry out their 
objectives, the Commission construes its existing 
specific environmental disclosure rules broadly and 
liberally. 





Sid. at 13)... 22: 


10Reply Brief of the Securities and Exchange Com- 
mission, Natural Resources Defense Council, Inc. v. 
Securities and Exchange Commission, supra note 7. 


11The Commission's general disclosure rules require 
disclosure of any additional material information, 
beyond that for which disclosure is specifically 
required, necessary to make required statements 
not misleading. See Securities Act Rule 408, 17 CFR 
230.408; Securities Exchange Act Rules 12b-20 and 
14a-9, 17 CFR 240.12b-20 and 240.14a-9. 


In the context of its environmental releases, the 
Commission has interpreted these rules as requiring 
that a// material information relating to environmental 
information “aust be disclosed. See, Release 5171, 
supra, at 1; Securities Exchange Act Release No. 
5627 (October 14, 1975, at 2). This approach reflects 
the Commission's belief that omissions of material 
environmental information would render misleading 
the required disclosures concerning financial matters 
and the nature of a registrant’s business. 


To assist registrants in complying with these specific 
environmental disclosure rules and the application of 
its general disclosure requirements to environmental 
matters, the Commission addresses below three 
significant interpretive questions: 


(1) When must a corporation disclose, in addition to 
its planned environmental expenditures for the next 
two fiscal years, the total costs of compliance with 
environmental statutes? (2) What disclosures must be 
made concerning administrative proceedings involv- 
ing environmental matters which are contemplated by 
government authorities and what is an administrative 
proceeding that must be disclosed? (3) When is a 
corporation required to disclose its policies 
concerning, or approach toward, compliance with 
environmental laws? 


1. The Necessity to Disclose the Total Costs of 
Complying with Environmental Laws 


The Commission's releases in 1971 and 1973 required 
that registrants indicate the material effects 
compliance with environmental protection require- 
ments would have on capital expenditures and 
earnings. Many registrants, in response to these 
releases, disclosed only prior actual and presently 
authorized capital expenditures. However, where a 
registrant expected that additional material capital 
expenditures would have to be authorized to achieve 
compliance for the periods beyond that for which 
information was given, and had in fact developed or 
received estimates with respect thereto, such 
estimates were generally required to be disclosed in 
order to make the disclosures made not misleading. 


These principles were not changed in 1976, when, to 
achieve more uniform minimum disclos'res, the 
Commission prescribed disclosure of es ‘nated 
capital expenditures for minimum periods. Thus, if 
the registrant has estimates suggesting that after the 
two-year period there will nevertheless remain 
material capital expenditures necessary to comply 
with such requirements, or material penalties or fines 
for non-compliance are reasonably likely to be 
imposed, disclosure of such additional known or 
estimated costs, penalties, or fines may be necessary 
to prevent the mandatory disclosure from being 
misleading. ! Further, if the registrant reasonably 





12Under certain circumstances, substantial fines or 
penalties may be imposed under the existing environ- 
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expects that these costs for any future year will be 
materially higher than the costs disclosed for the 
mandatory two-year period, the registrant may, if it 
has not already done so, be obligated to develop 
estimates with respect to such costs. Disclosure of 
such estimates may be required in order to describe 
adequately the material effects of complying with 
environmental regulations and in order to prevent 
from being misleading the mandatory disclosures on 
capital expenditures and earnings for the minimum 
two year period. It may also be necessary for the 
registrant to set forth the source of its estimates, the 
assumptions and methods used in reaching the esti- 
mates, and the extent of uncertainty that projected 
future costs may occur in order for the disclosure 
made not to be misleading. 





Footnote 12— Continued 


mental laws. In particular, monetary sanctions may 
be imposed for failure to comply with the require- 
ments of either the Clean Water Act or the Clean Air 
Act or for violations of state or local law. Under the 
1977 Amendments to the Clean Air Act, EPA is given 
authority to seek civil fines up to $25,000 per day of 
violation. Under the Clean Water Act, civil fines of as 
much as $10,000 per day may be imposed for each 
violation. Civil fine actions may be resolved by settle- 
ment. Criminal penalties can be greater under both 
statutes. The Clean Air Act Amendments of 1977 
have added, in addition to federal civil fines, an 
administrative ‘“‘noncompliance penalty’ for existing 
facilities which do not achieve state implementation 
plan requirements, inter alia, by July 1, 1979. These 
penalties are to be designed to remove any economic 
benefits which might be derived from noncompliance 
or delayed compliance with the law. Such penalties 
may be offset in some manner by sums actually 
expended for control at the offending facilities during 
the period of time for which they are being assessed. 
In addition to the foregoing sanctions, continuing or 
recurring violations of either the Clean Air Act or the 
Clean Water Act may subject the violating facility to 
possible placement on an EPA “‘List of Violating 
Facilities (‘‘List’’). If a facility is placed on the List, no 
federal agency may contract for goods, materials or 
services at the offending facility for as long as the 
violation continues. 


13Such estimates may involve contingencies which 
may not be predicted with certainty, and in this 
regard the Commission notes the applicability of the 
Financial Accounting Standards Board’s Statement 
of Financial Accounting Standards No. 5, Accounting 
for Contingencies, March 1975. 
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2. Disclosure of Administrative Proceedings 


The Commission’s environmental rules, adopted in 
1973, require, among other things, disclosure of 
administrative proceedings pending or contemplated 
by governmental authorities, and the relief sought in 
such proceedings. 


The meaning of an administrative proceeding for the 
purposes of this rule has never been construed 
narrowly by the Commission. As the Commission 
stated in explaining that this rule required disclosure 
of Notices of Violation issued by the Environmental 
Protection Agency, 


By requiring a description of all [govern- 
mental] litigation regardless of whether the 
amount of money involved is itself material, 
the Commission believes it has given 
recognition to both the importance of the 
national environmental policy and to the far- 
reaching effects, both financial and environ- 
mental, of violations of environmental laws. 





14Enforcement responsibilities under both the Clean 
Air Act and the Clean Water Act are shared by 
federal, state, and local environmental authorities. 
These authorities may choose among a number of 
approaches in addressing violations of laws or regula- 
tions, and enforcement activity can follow various 
courses. Certain of these enforcement actions may 
be pursued consecutively or concurrently. Under the 
Clean Water Act, the EPA may issue an 
administrative order, seek a civil injunction or civil 
fines, or prosecute criminally in appropriate circum- 
stances in which a willful violation is believed to have 
occurred. Under the Clean Air Act, EPA may provide 
an informal Notice of Violation; issue a formal 
“Notice of Violation’ (‘‘NOV“’); issue an administra- 
tive order; or seek civil fines, a civil injunction, or 
criminal penalties. State and federal authorities often 
cooperate in enforcement activities under both the 
Clean Air Act and the Clean Water Act. Enforcement 
activities generally proceed simultaneously with 
negotiations with alleged violations. See, e.g., 
Section 113(a)(4) of the Clean Air Act which provides 
that an order relating to a violation ‘shall not take 
effect until the person to whom it is issued has had 
an opportunity to confer with the Administrator 
concerning the alleged violation.’’ 42 U.S.C. 
§7413(a)(4). 





Further, the fact that legal action, both 
pending and known to be contemplated, 
must be disclosed serves to foreshadow 
potentially serious environmental problems 
facing registrants. 


In light of the foregoing, the Commission interprets 
its rule to require disclosure of administrative 
proceedings which are initiated by the registrant, as 
well as those initiated by the government. The 
obligation to disclose is triggered whenever a govern- 
mental authority is a party to any administrative 
proceeding. For example, requests for an adjudica- 
tory hearing to contest the provisions of an NPDES 
permit '? constitute an administrative proceeding that 
must be disclosed where an adjudicatory hearing is 
held or actually to be held. 


Similarly, the Commission interprets its rule as 
requiring disclosure of all administrative orders 
relating to environmental matters, whether or not 
those orders literally follow a “‘proceeding.’’ An 
administrative order may be entered without a 
“proceeding’’ where a corporation directly consents 
to the entry of an order or where the order is the 
product of negotiation between the parties. In this 
regard, the consequences of an administrative 
consent order, just as those of a judicial consent 
order, may be just as signicant as the consequences 
of a fully litigated proceeding. The Commission does 
not hinge its disclosure requirements on the technical 
issue of whether a registrant chooses to contest the 
entry of an order. 


An additional matter related to disclosure of pending 
proceedings is the obligation to disclose the ‘‘relief 





15Securities Act Release No. 5704, supra, at 12-13. 


16The basic mechanism for regulating effluent 
discharges to bodies of water is the National Pollu- 
tant Discharge Elimination System (‘NPDES’) permit 
program. This program is administered either by EPA 
or by the state in question, depending upon whether 
the state has an EPA-approved NPDES program. 
Under the permit system, each discharger must 
obtain a permit before discharging pollutants into the 
“waters of the United States’’; these permits are 
required to embody the most stringent limitations 
required by federal effluent limitations guidelines, 
state water quality standards, or other state laws or 
regulations. 


sought” by the government. The Commission does 
not consider mere disclosure that the government 
seeks to compel new pollution control efforts to 
constitute adequate disclosure of relief sought. 
Instead, the Commission's regulations contemplate 
that an estimate of the level of expenditures required 
to install the pollution control equipment sought by 
the governmental authority be provided if such 
expenditures are likely to be material. 


3. Requirements to Disclose Policy 


In its environmental proceedings, !7 the Commission 
declined to impose an across-the-board requirement 
that all corporations disclose their general environ- 
mental policy, because such a requirement “would 
result in subjective disclosures largely incapable of 
verification.” '8 But, notwithstanding the lack of a 
general rule that environmental policy be disclosed, 
two circumstances may give rise to disclosure obliga- 
tions in this area. 


First, if a corporation voluntarily makes disclosures 
concerning its environmental policy, such disclosures 
must be accurate, and the corporation must make 
any additional disclosures necessary to render the 
voluntary disclosures not misleading. 


Second, if a corporation has a policy or approach 
toward compliance with environmental regulations 
which is reasonably likely to result in substantial 
fines, penalties, or other signicant effects on the 
corporation,<¥ it may be necessary for the registrant 
to disclose the likelihood and magnitude of such 
fines, penalties, and other material effects in order to 
prevent from being misleading the required 
disclosures with respect to such matters as descrip- 
tions of the corporation’s business, financial 
statements, capital expenditures for environmental 
compliance or legal proceedings. 





17Securities Act Release Nos. 5569, 5627 and 5704. 
18Securities Act Release No. 5627, supra, at 33. 
19See note 10, supra. 


20See note 12, supra. 
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General 


In light of the Commission's longstanding concern 
about the adequacy of disclosure with respect to 
environmental protection requirements, and particu- 
larly in light of the requirements of the National 
Environmental Policy Act, registrants should be 
aware that the Commission will continue to monitor 
environmental disclosure as well as to bring enforce- 
ment actions in appropriate cases of non-compliance. 


Accordingly, 17 CFR Part 231 and 17 CFR Part 241 
are amended by adding ‘Environmental Disclosure 
Requirements.” 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6131/September 27, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16225/September 27, 1979 


Admin. Proc. File No. 3-5813 


In the Matter of 


RICHARD D. HODGIN 


ORDER INSTITUTING PROCEEDINGS AND 
POSING REMEDIAL SANCTIONS 


IM- 


The Commission deems it appropriate that public 
proceedings be instituted with respect to Richard D. 
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Hodgin (“‘Hodgin’’) pursuant to Rule 2(e) of the 
Commission’s Rules of Practice 17 CFR 201.2(e), to 
determine whether Hodgin should be denied the 
privilege of appearing or practicing before it as an 
attorney. 


Simultaneous with the institution of these 
proceedings, Hodgin has submitted an offer of 
settlement. Under the terms of his offer, the 
Respondent, without admitting or denying the allega- 
tions and findings contained herein, consents to the 
findings and order of the Commission imposing 
remedial sanctions set forth below. 


Ater due consideration of the offer of settlement and 
upon the recommendation of its staff, the Commis- 
sion has determined that it is in the public interest to 
accept such offer and, accordingly, IT |S ORDERED 
that such proceedings be, and they hereby are, 
instituted. 


On the basis of the order of proceedings as to 
Hodgin, the Commission makes the following 
findings: 


A. Rendering of a securities opinion concerning the 
availability of exemptions from registraton. 


Hodgin was retained as an attorney to represent 
certain limited partnerships. Hodgin, an attorney 
experienced in securities law matters, rendered a 
written legal opinion in October, 1977, concerning the 
availability of certain exemptions from registration, 
when, in fact, those exemptions were not available. 


B. Entry of an Order permanently enjoining Re- 
spondent. 


On September 17, 1979, a Final Judgment of 
Permanent Injunction was entered by the United 
States District Court for the Southern District of 
Indiana against Hodgin, defendant in a Commission 
action entitled SEC v. Asset Management, Corp., et 
al., Civil Action No. IP 78-34-C, enjoining him from 
future violations of Sections 5(a), 5(c) and 17(a) of 
the Securities Act and Section 10(b) of the Exchange 
Act and Rules 10b-5 thereunder. 





C. Violations of Sections 5la] and 5{c] of the 
Securities Act. 


During the period from on or about November 1, 
1976 through December 31, 1976, Hodgin willfully 
violated and willfully aided and abetted violations of 
Sections 5(a) and 5(c) of the Securities Act, in that 
he participated in the offer and sale of securities, 
namely limited partnerships interests in A.M. Coal 
Partners— 1976 A through E, and in the offer for sale 
and the sale of such aforementioned securities, 
Hodgin, directly and indirectly, made use of the 
means and instruments of transportation and com- 
munication in interstate commerce and use of the 
mails to sell and offer to sell such securities through 
the use and medium of prospectuses and otherwise, 
and carried such securities and caused them to be 
carried through the mails and in interstate commerce 
by means and instruments of transportation for the 
purpose of sale and delivery after sale. No registration 
statement with respect to such securities had been 
filed or was in effect with the Securities and 
Exchange Commission. 


D. Violations of Section 17\a) of the Securities Act 
and Section 10\b) of the Exchange Act and Rule 
10b-5 thereunder. 


During the period from on or about November 1, 
1976 until the present, Hodgin willfully violated and 
willfully aided and abbetted violations of Section 
17(a) of the Securities Act and Section 10(b) of the 
Exchange and Rule 10b-5 thereunder in that he, by 
use of the means and instrumentalities of interstate 
commerce and of the mails in connection with the 
nurchase, offer, and sale of securities, namely limited 
partnership interests in A.M. Coal Partners—1976 A 
through E, directly and indirectly employed manipu- 
lative and deceptive devices and contrivances and 
employed devices, schemes, and artifices to defraud; 
obtained money and property by means of making 
untrue statements of material facts and omitting to 
state material facts necessary in order to make the 
statements made, in light of the circumstances under 
which they were made, not misleading; and engaged 
in acts, practices, and a course of business which 
operates and would operate as a fraud or deceit. As 
part of the aforesaid conduct, such person would and 
did, among other things, made untrue statements of 
material facts and omitted to state material facts 
concerning, among other things: 


1. the use of proceeds derived from the sale of 
interests in the limited partnerships; 


the existence and ownership of leasehold 
interests to be assigned to the partnerships; 


the applications to the State of West Virginia 
for mining permits relating to the partner- 
ships’s operations; 


the granting of mining permits by the State 
of West Virginia; 


the existence of mining operations; and 


the ownership of the issuer of securities. 


in view of the foregoing, it is in the public interest to 
impose sanctions specified in the offer of settlement. 


Accordingly, IT |S ORDERED that: 


A. Respondent Richard D. Hodgin be and hereby 
is suspended for a period of twelve (12) months, 
effective the second Monday following the week in 
which the Commission’s final Order in this matter is 
entered, from appearing or practicing before the 
Commission. ‘‘Practice before the Commission” shall 
include any and all matters falling within the purview 
of Rule 2(g) of the Rules of Practice, 17 CFR 
201.2(g), which defines ‘‘practice’’ to include, but not 
be limited to: (1) transacting any business with the 
Commission, and (2) the preparation of any 
statement, opinion, or other papers by any attorney, 
accountant, engineer, or other expert filed with the 
Commission in any registration statement, notifica- 
tion, application, report, or other document with the 
consent of such attorney, accountant, engineer, and 
other expert. 


B. For purposes of this Order, the Commission 
also agrees to accept Mr. Hodgin’s undertaking in his 
offer of settlement that during the period of his sus- 
pension Hodgin shall not prepare or disseminate any 
oral or written opinions involving matters arising 
under the Federal Securities Laws (except as noted 
below); shall not directly advise, either orally or in 
writing, any issuer with regard to any security to be 
offered to the public; and shall not provide consulting 
services to any other attorney regarding any security 
to be offered to the public unless such other attorney 
states, in writing, that he alone is responsible for the 
preparation of any oral or written opinions to be 
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disseminated regarding the public offering and that 
he is cognizant of the civil injunction and the ad- 
ministrative order in this matter, such written ack- 
nowledgement is to be filed with the Securities and 
Exchange Commission. 


C. For the purposes of this Order, the Commission 
also agrees to accept Mr. Hodgin’s undertaking in his 
offer of settlement that at the expiration of the 
suspension period, imposed herein, Hodgin will 
deliver an affidavit to the Chicago Regional Office, 
within 30 days, stating that he has complied with the 
terms of his suspension. 


By the Commission. (Chairman Williams, Commis- 
sioners Loomis, Evans and Pollack), Commissioner 
Karmel, dissenting.* 


George A. Fitzsimmons 
Secretary 


*Dissenting Opinion of Commissioner Karmel follows. 





In the Matter of Richard D. Hodgin 
Commissioner Karmel, dissenting: 


In a recent opinion, | set forth my views generally 
concerning the Commission’s authority to discipline 
attorneys administratively. | If the Commission has 
any such authority, which | seriously doubt, it is and 
should be, in my opinion, limited to cases in which an 
attorney has improperly conducted himself while 
personally representing clients before the Commis- 
sion. Further, the misconduct should thwart the 
Commission's ability to function or obstruct 
administrative justice. In no case should an implied 





lIn the Matter of Keating, Muething and Klekamp, 
Securities Exchange Act Release No. 15982 (July 2, 
1979), SEC Docket Vol. 17, No. 16, 1149 (July 17, 
1979). 
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administrative remedy like Rule 2(e) be invoked to 
sanction attorneys for conduct which does not 
directly threaten the Commission’s administrative 
process. Instituting a Rule 2(e) proceeding when an 
attorney’s conduct falls outside of these limitations is 
tantamount to the setting of ethical and competency 
standards for the practice of law—something this 
agency has neither the expertise nor the authority to 
do. 


Because the respondent's conduct cannot fairly be 
said to fit within the above parameters, | dissent from 
the institution and settlement of this proceeding. | 
do not believe the Commission has the statutory 
authority to administratively suspend an attorney's 
right to practice before this agency solely because he 
has been enjoined from violating the federal securities 
laws. The only conduct by the respondent in his 
capacity as an attorney in question involved the 
writing of an opinion letter advising that exemptions 
from the registration requirement for a securities 
offering were available. According to the consent 
settlement, those exemptions were not available. 
Even if that is so, respondent’s conduct in rendering 
such an opinion did not reach or affect the processes 
of this agency so as to fall within the limitations | 
have enunciated for administratively discipiining an 
attorney under Rule 2(e). 


| am disturbed that the institution and settlement of 
this Rule 2(e) proceeding is part and parcel of the 
consent settlement of a civil injunctive action. The 
lack of findings of fact and conclusions of law by a 
court compounds my objections to the imposition of 
an administrative sanction as a collateral conse- 
quence of an injunction. As | have previously stated, | 
do not believe an attorney can be administratively 
disciplined except upon clear and convincing 
evidence of intentional misconduct. 


The process utilized in this proceeding fails to recog- 
nize the differences between the purpose and 
statutory authority for injunctive and disciplinary 
proceedings. It also reflects that Rule 2(e) is being 
used as an alternate or supplemental enforcement 
remedy to protect investors generally. 





2/d. at 1161, n. 21. 





SERVICE LIST 


Rule 23 of the Commission’s Rules of Practice 
provides that all amendments to moving papers, all 
answers, all motions or applications made in the 
course of a proceeding (unless made orally during a 
hearing), all proposed findings and conclusions, all 
petitions for review of any initial decision, and all 
briefs shall be filed with the Commission and shall be 
served upon all other parties to the proceeding 
including the interested divisions of the Commission. 


The attached Order for Public Proceedings has been 
sent to the following parties: 


Securities and Exchange Commission 
Division of Enforcement 

500 North Capitol Street 
Washington, D.C. 20549 


William D. Goldsberry, Administrator 
Chicago Regional Office 

Securities and Exchange Commission 
219 South Dearborn Street, Room 1204 
Chicago, Illinois 60604 


James Treacy 

Treacy, Cohen, Mears & Wegner 
Market Square Ceni«r 

Suite 1135 

Indianapolis, Indiana 


Richard D. Hodgin 
10231 Discovery Drive 
Tucson, Arizona 85710 





SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16202/September 21, 1979 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, IN- 
CORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


(SR-CBOE-79-7) 
ORDER APPROVING PROPOSED RULE CHANGE 


On August 6, 1979, the Chicago Board Options Ex- 
change, Incorporated filed with the Commission, pur- 
suant to Section 19(b)(1) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78(s)(b)(1) (the ‘‘Act’’) and 
Rule 19b-4 thereunder, copies of a proposed rule 
change which broadens the permissible uses of hand 
signals to an executing floor broker so that hand 
signals may be used to initiate an order or to increase 
its size. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a.Commission Release 
(Securities Exchange Act Release No. 34-16115, 
August 16, 1979) and by publication in the Federa/ 
Register (44 FR 49539, August 23, 1979). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule change 
between the Commission and any person were 
considered and (with the exception of those 
statements or communications which may be 
withheld from the public in accordance with the pro- 
visions of 5 U.S.C. 8552, were made available to the 
public at the Commission's Public Reference Room. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
national securities exchanges and in particular, the 


requirements of Section 6, and the rules and 


regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned pro- 
posed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16212/September 21, 1979 


List of Foreign Issuers Which Have Submitted Infor- 
mation Required by The Exemption Relating to 
Certain Foreign Securities 


Foreign issuers with total assets in excess of 
$1,000,000 and a class of equity securities held of 
record by 500 or more persons, of which 300 or more 
shareholders reside in the United States, are subject 
to the registration, reporting, proxy and_ insider 
trading provisions of the Securities Exchange Act of 
1934 [15 U.S.C. 78a et seq., as amended by Pub. L. 
No. 94-29 (June 4, 1975)] (the “Act”).! 


Rule 12g3-2(b) (17 CFR 240.12g3-2(b)) provides an 
exemption from registration under Section 12(g) of 
the Act for a foreign issuer which submits on a 
current basis material specified in the Rule to the 
Commission. Such required material includes that in- 
formation about which investors ought reasonably to 
be informed with respect to the issuer and its sub- 
sidiaries and which the issuer (1) has made public 
pursuant to the law of the country of its domicile or 
in which it is incorporated or organized, (2) has filed 
with a stock exchange on which its securities are 
traded and which was made public by such exchange 
and/or (3) has distributed to its security holders. 


When it adopted Rule 12g3-2 and other rules relating 
to foreign securities (see Securities Exchange Act Re- 
lease No. 8066, April 28, 1967), the Commission 
indicated that from time to time it would issue lists 
containing those foreign issuers which have obtained 
exemptions from the registration provisions of 
Section 12(g) of the Act by providing the information 
specified in Rule 12g3-2(b). The purpose of the 
present release is to call to the attention of brokers, 
dealers and investors that some form of relatively 
current information concerning the foreign issuers in- 
cluded on the attached list is available in the public 
files of the Commission. The attached list includes 





lForeign issuers may also be subject to such require- 
ments of the Act by reason of having securities 
registered and listed on a national securities exchange 
in the United States or subject ot the reporting 
requirements by reason of having registered securities 
under the Securities Act of 1933 [15 U.S.C. 77a et 
seq., aS amended by Pub. L. No. 94-29 (June 4, 
1975)]. 
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those foreign issuers which, as of August 31, 1979, 
appear to be current in furnishing information under 
Rule 12g3-2(b). There is a total of 161 foreign issuers 
on the list. 


The Commission also wishes to bring to the attention 
of brokers, dealers, and investors the fact that 
current information concerning certain foreign issuers 
may not be available in the United States. The 
Commission continues to expect that brokers and 
dealers will consider this fact in connection with their 
obligations under the federal securities laws to have a 
reasonable basis for recommending these securities 
to their customers. The Commission will continue to 
review activity in the markets for foreign securities to 
determine whether the present rules are achieving 
their purpose and whether further rules or rule 
revisions are necessary in the public interest or for the 
protection of investors. 


Any questions regarding Rule 12g3-2 or the list 
included herein should be directed to Carl T. Bodolus 
or Ronald Adee, Office of International Corporate 
Finance, Division of Corporation Finance, Securities 
and Exchange Commission, Washington, D.C. 20549 
(202/272-3246 or 272-3250). 


For the Commission, by the Division of Corporation 
Finance, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


September 21, 1979. 





List of Foreign Private Issuers 
which appear to qualify for the 
exemption provided in Rule 12g3-2(b) 
as of August 31, 1979. 


Registrant 


File No. Domicile 





Abitibi Paper Company Limited 
82-80 Toronto, Ontario, Canada 





The Afrikander Lease Limited 
82-245 Johannesburg, South Africa 


Agnico-Eagle Mines Limited 
82-179 Toronto, Ontario, Canada 


Aktiebolaget Svenska Kullagerfabriekn 
82-139 Gothenberg, Sweden 


Algoma Steel Corp. Ltd. 
82-99 Sault Ste. Marie, Ontario, Canada 


Anglo American Corp. of South Africa Ltd. 
82-97 Johannesburg, South Africa 


Anglo American Gold Investment Co. Ltd. 
(formerly West Rand Investment Trust Ltd.) 
82-146 Johannesburg, South Africa 


Anglo United Development Corp. Ltd. 
82-190 Toronto, Ontario, Canada 


B.A.T. Industries Limited 
82-33 London, England 


Bank of Montreal 
82-126 Montreal, Quebec, Canada 


Basic Resources International S.A. 
82-203 Luxembourg, Luxembourg 


Beecham Group Limited 
82-22 Middlesex, England 


Belmoral Mines Ltd. (N.P.L.) 
82-279 Calgary, Alberta, Canada 


Bethlehem Copper Corporation 
82-248 Vancouver, British Columbia, Canada 


Blyvooruitzicht Gold Mining Company, Ltd. 
82-69 Johannesburg, South Africa 


The Border & Southern Stockholders 
Trust, Ltd. 
82-287 London, England 

The Bowater Corporation 
82-3 Toronto, Ontario, Canada 


Bralorne Resources Ltd. 
82-143 Calgary, Alberta, Canada 


Bramalea Consolidated Developments Ltd. 


82-154 Toronto, Ontario, Canada 


Brascan, Ltd. 
82-4 Toronto, Ontario, Canada 


Brent Exploration Ltd. 
82-321 Vancouver, British Columbia, Canada 


Brican Resources Ltd. 
82-294 Vancouver, British Columbia, Canada 


Broken Hill Proprietary Co., Ltd. 
82-81 Melbourne, Australia 


Burmah Oil Company Limited 
82-5 Glasgow, Scotland 


Camflo Mines Limited 
82-193 Toronto, Ontario, Canada 


Canada Tungsten Mining Corporation, Ltd. 
82-290 Vancouver, British Columbia, Canada 


Canadian Barranca Corp., Ltd. 
82-292 Edmonton, Alberta, Canada 


Canadian Imperial Bank of Commerce 
82-103 Toronto, Ontario, Canada 


Charter Consolidated Ltd. 
82-233 London, England 


Cochenour Willans Gold Mining Ltd. 
82-63 Toronto, Ontario, Canada 


Cominco Ltd. 


82-107 Montreal, Quebec, Canada 


Conex Australia N.L. 
82-319 Perth, Australia 


Coniagas Mines Ltd. 
82-168 Toronto, Ontario, Canada 


Consolidated-Bathurst Limited 
82-172 Montreal, Quebec, Canada 


Consolidated Cinola Mines, Ltd. 
82-310 Vancouver, British Columbia Canada 


Consolidatged Durham Mines & Resources Ltd. 
82-176 Toronto, Ontario, Canada 


Consolidated Gold Fields Limited 
82-251 London, England 


Consumers Distributing Co., Ltd. 
82-297 Toronto, Ontario, Canada 


Coseka Resources Ltd. 
82-295 Vancouver, British Columbia Canada 
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The Dai’ei 
82-230 Osaka, Japan 


DeBeers Consolidated Mines, Ltd. 
82-91 Johannesburg, South Africa 


Dellkraal Gold Mining Company Ltd. 
82-246 Johannesburg, South Africa 


Denison Mines Limited 
82-155 Toronto, Ontario, Canada 


Dickenson Mines Limited 
82-8 Toronto, Ontario, Canada 


Dominion Textile Company Limited 
82-113 Montreal, Quebec, Canada 


Domtar Limited 
82-18 Montreal, Quebec, Canada 


Doornfontein Gold Mining Co. Ltd. 
82-213 Johannesburg, South Africa 


Dresdner Bank AG 
82-229 Frankfurt a.M., Federal Republic 
of Germany 


Dupont of Canada Limited 
82-19 Montreal, Canada 


Durban Roodepoort Deep Ltd. 
82-156 Johannesburg, South Africa 


East Daggafontein Mines Limited 
82-42 Johannesburg, South Africa 


East Driefontein Gold Mining Co., Inc. 
82-124 Johannesburg, South Africa 


East Rand Gold and Uranium Company, Ltd. 
82-289 Johannesburg, South Africa 
East Rand Proprietary Mines, Limited 


82-239 Johannesburg. South Africa 


Elandsrand Gold Mining Company Ltd. 
82-266 Johannesburg, South Africa 


Elsburg Gold Mining Company Limited 
82-269 Johannesburg, South Africa 


Energie & Resources O’Brien Limited 
82-262 Toronto, Ontario, Canada 


L.M. Ericsson Telephone Co. 
82-115 Stockholm, Sweden 
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Fiat S.P.A. 
82-116 Turin, Italy 


Fisons Limited 
82-202 Suffolk, England 


Ford Motor Company of Canada Ltd. 
82-20 Oakville, Ontario, Canada 


Free State Development & Investment Corp., Ltd. 
82-296 Johannesburg, South Africa 


Free State Geduld Mines Ltd. 
82-40 Johannesburg, South Africa 


Free State Saaiplass Gold Mining Co., Ltd. 
82-41 Johannesburg, South Africa 


Fuji Photo Film Company, Limited 
82-78 Tokyo, Japan 


General Mining and Finance Corp., Ltd. 
82-311 Marshalltown, South Africa 


Glaxo Holdings Limited 
82-10 London, England 


Gold Fields of South Africa, Ltd. 
82-204 Johannesburg, South Africa 


Gold Fields Property Co. Ltd. 
82-214 Johannesburg, South Africa 


Granisle Copper Ltd. 
82-26 Vancouver, British Columbia, Canada 


Great Canadian Oil Sands Limited 
82-228 Toronto, Ontario, Canada 


Hal Roach Studios Corp. 
82-250 Toronto, Ontario, Canada 


Harlequin Enterprises Ltd. 
82-318 Don Mills, Ontario, Canada 


Harmony Gold Mining Ltd. 
82-238 Johannesburg, South Africa 


IAC Limited 
82-120 Toronto, Ontario, Canada 


Imasco Limited 
82-118 Montreal, Quebec, Canada 


Imperial Group Ltd. 
82-316 London, England 


Indusmin Limited 
82-201 Toronto, Ontario, Canada 





International Brenmac Development Corporation 
(N.P.L.) 


82-277 Vancouver, British Columbia, Canada 


International Distillers & Vinters Ltd. 
82-12 London, England 


The Investors Group 
82-13 Winnipeg, Manitoba, Canada 


Karstadt Aktiengesellschaft 
82-37 Postfach, West Germany 


Kerr Addison Mines Limited 
82-14 Toronto, Ontario, Canada 


Kirin Brewery Co., Ltd. 
82-188 Tokyo, Japan 


Kloof Gold Mining Company Ltd. 
82-205 Johannesburg, South Africa 
Lacana Mining Corporation 


82-265 Toronto, Ontario, Canada 


Lemans Resources 
82-259 British Columbia, Canada 


Lennard Oil Co. 
82-298 Perth, Australia 


Libanon Gold Mining Co., Limited 
82-215 Johannesburg, South Africa 


Lydenburg Platinum Ltd. 

82-312 Marshalltown, South Africa 
Magnet Metals, Ltd. 

82-299 Perth Australia 


Marievale Consolidated Mines Ltd. 
82-224 Johannesburg, South Africa 


M.1.M. Holdings Ltd. 
82-173 Brisbane, Australia 


Minerals and Resources Corporation 


82-206 Pembroke, Bermuda 


Moore Corporation Ltd. 
82-128 Toronto, Ontario, Canada 


New Cinch Uranium Ltd. (N.P.L.) 
82-283 British Columbia, Canada 


New Dimension Resources Ltd. 
82-272 Toronto, Ontario, Canada 


Noranda Mines Ltd. 
82-158 Toronto, Ontario, Canada 


Morthair Mines Ltd. 
82-305 Vancouver, British Columbia, Canada 


North West Mining N.L. 
82-309 Perth, Australia 


Nowsco Well Service Limited 
82-261 Calgary, Alberta, Canada 


Nu-Energy Development Company 
82-286 Vancouver, British Columbia, Canada 


Oceanic lron Ore of Canada, Ltd. 
82-159 Toronto, Ontario, Canada 


Onaping Mines Limited 
82-273 Toronto, Ontario, Canada 


Otter Exploration N.L. 
82-320 St. Leonards, Australia 


Overseas Inns SA 
82-166 Luxembourg City, Luxembourg 


Pan Artic Explorations Ltd. 
82-317 Vancouver, British Columbia, Canada 


Pan Canadian Petroleum Limited 
82-285 Calgary, Alberta, Canada 


Patino N.V. 
82-135 The Hague, The Netherlands 
Philex Mining Corp. 
82-136 Manila, Philippines 


Pop Shoppes International Inc. (PSI) 
82-256 Ontario, Canada 


Power Corporation of Canada Limited 
82-137 Montreal, Quebec, Canada 


President Brand Gold Mining Co., Ltd. 
82-39 Johannesburg, South Africa 


President Steyn Gold Mining Co., Ltd. 
82-44 Johannesburg, South Africa 


Quebec Sturgeon River Mines Ltd. 
82-186 Toronto, Ontario, Canada 


The Randfontein Estates Gold Mining Co. 
Witwatersrand, Limited 
82-267 Johannesburg, South Africa 
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Rank Organization Limited 
82-17 London, England 


Reed Steinhouse Companies Limited 
82-254 Toronto, Ontario, Canada 


Rothmans International Limited 
82-84 Basildon, Essex, England 


Rustenburg Platinum Holdings Ltd. 
82-241 Johannesburg, South Africa 


Sabina Industries, Ltd. 
82-244 Pembroke, Ontario, Canada 


San Miguel Corp. 
82-306 Manila, Philippines 


Sanyo Electric Co., Ltd. 
82-264 Tokyo, Japan 


Sentrust Ltd. 


82-313 Marshalltown, South Africa 


Shell Canada Limited 
82-94 Toronto, Ontario, Canada 


Sherritt Gordon Mines, Limited 
82-29 Toronto, Ontario, Canada 


Siemens Aktiengesellschaft 
82-73 Munich, Federal Republic of Germany 


Simpsons Limited 
82-53 Toronto, Ontario, Canada 


Source Perrier 
82-291 Paris, France 


South African Breweries, Ltd. 
82-303 Johannesburg, South Africa 


South African Land & Exploration Co., Ltd. 
82-59 Johannesburg, South Africa 


Southvaal Holdings Limited 
82-197 Johannesburg, South Africa 


Spartan Capital Corp., Ltd. 
82-160 Ottawa, Ontario, Canada 


Spooner Mines and Oils Limited 
82-112 Toronto, Ontario, Canada 


Steel Co. of Canada Limited 
82-141 Toronto, Ontario, Canada 


Taro-Vit Chemical Industries, Ltd. 
82-210 Haifa, Israel 
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TDK Electronics Co., Ltd. 
82-255 Tokyo, Japan 


Toronto Dominion Bank 
82-142 Toronto, Ontario, Canada 


Toyota Motor Co., Ltd. 
82-208 Tokyo, Japan 


Trade Development Bank Holding SA 
82-276 Luxembourg 


Transvaal Consolidated Land & Exploration Co. 
82-304 Johannesburg, South Africa 


Troy Gold Industries 
82-307 Calgary, Alberta, Canada 


U.C. Investments Limited 
82-235 Johannesburg, South Africa 


Union Corporation Limited 
82-231 Johannesburg, South Africa 


United Hearne Resources Ltd. 
82-315 Vancouver, British Columbia Canada 


United Keno Hill Mines Ltd. 
82-61 Toronto, Ontario, Canada 


Vaal Reefs Exploration and Mining Company Limited 


82-56 Johannesburg, South Africa 


Velcro Industries N.V. 
82-145 Curacao, Netherlands Antilles 


Venterspost Gold Mining Company Ltd. 
82-216 Johannesburg, South Africa 


Vlakfontein Gold Mining Company Ltd. 
82-217 Johannesburg, South Africa 


Voyager Petroleums Ltd. 
82-189 Calgary, Alberta, Canada 


Vulcan Industrial Packaging Ltd. 
82-300 Toronto, Ontario, Canada 


Welkom Gold Mining Company Limited 
82-57 Johannesburg, South Africa 


West Driefontein Gold Mining Co., Ltd. 
82-90 Johannesburg, South Africa 


Westfort Petroleums Ltd. 
82-308 Calgary, Alberta, Canada 


West Rand Consolidated Mines, Ltd. 
82-314 Marshalltown, South Africa 





Western Areas Gold Mining Company Ltd. 
82-268 Johannesburg, South Africa 


Western Deep Levels Limited 
82-58 Johannesburg, South Africa 


Western Holdings Limited 
82-54 Johannesburg, South Africa 


F.W. Woolworth and Co., Limited 
82-200 London, England 


Wright Hargreaves Mines Ltd. 
82-60 Toronto, Ontario, Canada 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16213/September 21, 1979 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE NATIONAL SECURITIES 
CLEARING CORPORATION 


(File No. SR-NSCC-79-11) 


The National Securities Clearing Corporation sub- 
mitted on August 30, 1979, a proposed rule change 
establishing surcharges for processing of transactions 
in securities listed on national securities exchanges in 
its branch offices. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities Ex- 
change Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may sum- 
marily abrogate the rule change, if it appears to the 
Commission that such action is necessary or appro- 
priate in the public interest, for the protection of 
investors, or otherwise in furtherance of the purposes 
of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made, in the Federal Register during the week of 
September 24, 1979. Interested persons are invited to 
submit written data, views and arguments concerning 
the submission within twenty-one days from the date 


of publication in the Federal Register. Persons 
desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, 
Securiites and Exchange Commission, 500 North 


Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NSCC-79-11. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the above-men- 
tioned self-regulatory organization. 


For the Commission by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16214/September 21, 1979 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 

BOSTON STOCK EXCHANGE, INC. 

MIDWEST STOCK EXCHANGE, INC. 

NEW YORK STOCK EXCHANGE, INC. 

PACIFIC STOCK EXCHANGE, INC. 
PHILADELPHIA STOCK EXCHANGE, INC. 
Application pursuant to Section 11A(a)(3)(B) of the 
Securities Exchange Act of 1934 

(File No. 4-208) 


TEMPORARY ORDER 


Notice is hereby given that the Securities and Ex- 
change Commission has issued an order, pursuant to 
Section 11A(a)(3)(B) of the Securities Exchange Act 
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of 1934 (“Act”), extending authority granted to 
certain self-regulatory organizations to act jointly, in 
accordance with a “‘Plan for the Purpose of Creating 
and Operating an Intermarket Communications Link- 
age’’ and amendments thereto (“ITS Plan” or 
“Plan”), 'to plan, develop, operate, and regulate a 
national market system facility, consisting of an 
Intermarket Trading System (“ITS”). The order ex- 
tends authority previously granted to those self-regu- 
latory organizations (and any other self-regulatory 
organization joining the Plan) until January 31, 1983. 


Background 


On March 9, 1978, the American (‘““Amex’’), Boston 
(“BSE”), New York (“NYSE”), Pacific (““PSE’’) and 
Philadelphia (‘‘PhIx’’) Stock Exchanges, Inc. 
(collectively, ‘‘filing exchanges’’) jointly filed the ITS 
Plan with the Commission contemplating the imple- 
mentation of the ITS, linking participating market 
centers and providing facilities and procedures for (i) 
routing of commitments to trade and administrative 
messages between and among the participants, and 
(ii) participation, under certain conditions, by 
members of all participant markets in opening trans- 
actions in those markets. 


In connection with implementation of the ITS Plan, 
the filing exchanges requested that the Commission 
approve the Plan and issue an order, pursuant to 
Section 11A(a)(3)(B), evidencing such approval. On 
April 14, 1978, the Commission issued a temporary 
order, pursuant to Section 11A(a)(3)(B), authorizing 
the filing exchanges and any other self-regulatory 
organization which agreed to become a participant in 
the ITS Plan (collectively, ‘‘Participants’’) to act 
jointly in planning, developing, operating and 





IThe Plan and amendments thereto, dated April 25, 
July 1, and November 30, 1978, are contained in File 
No. 4-208. 


2 The ITS Plan also contemplates the display of 
composite quotation information on the floors of 
each of the participating exchanges (at the 
designated trading post) so that members of each 
participating exchange will be able to determine 
readily the best bid and offer for a_ particular 
multiply-traded security available from any _partici- 
pating exchange. See ITS Plan, supra note 1 at §5(a), 
q1, at 6. 
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regulating the ITS in accordance with the terms of 
the Plan for 120 days from the date of the order.3 


On August 11, 1978 the Commission issued an order 
(“ITS Extension Order’), pursuant to Section 11A 
(a)(3)(B), extending its approval of the ITS Plan for 
an additional year.*The Commission noted in the ITS 
Extension Order that only a short period of time had 
elapsed in which all current Participants had been 
actively involved in the ITS and that, as a result, 
there was “no data which would indicate the full 
impact of the system, and the extent of its use, once 
it had been fully implemented.’ Accordingly, the 
Commission determined to issue the ITS Extension 
Order to ‘‘afford an opportunity to collect statistical 
data relative to the use and operation or impact of the 
system.” 


Following temporary approval of the ITS Plan, the 
Participants began phased implementation of the ITS 
in accordance with the Plan. On April 17, 1978, the 
NYSE and Phix were linked, and intermarket trading 
commenced in eleven multiply-traded issues. The 
PSE became a Participant on June 26, 1978, 7 the 
BSE on July 10, 1978, the Midwest Stock Exchange, 
Inc. (“MSE”) on July 24, 1978,8 and the Amex on 
August 7, 1978. The number of stocks eligible to 
trade in the ITS has been periodically increased 
throughout the 17 months of its existence, bringing 
the total, as of this date, approximately 600 





3Securities Exchange Act Release No. 14661 (April 
14, 1978), 43 FR 17419 (“ITS Order’’). 


4Securities Exchange Act Release No. 15058 (August 
11, 1978), 43 FR 36732. 


S/d. at 7, 43 FR at 36734. 


Sid. 


7 On June 26, 1978, the PSE’s Los Angelese trading 
floor was linked to the ITS and, on November 16, 
1978, the San Francisco floor of the PSE was linked 
to the ITS. 


8 The Plan was amended as of April 25, 1978, to 
include the MSE, see ITS Plan, supra note 1. 





securities.2 The participants anticipate that about 40 
stocks per month will be added to the system during 
the remainder of this year. 


ll. /mplementation of the ITS 


The primary function of the ITS is to link the various 
market centers by routing messages between them. 
The ITS enables a broker or specialist who is 
physically present in one market center to transmit 
his own or his customer’s order in an |ITS-traded 
stock, electronically, to another market center. This is 
accomplished by the entry of ‘“‘commitments to 
trade’’ into a computer terminal located on the floor 
of a participating exchange. 


An order, i.e., “commitment to trade,” initiated by 
an originating market center by entry into a computer 
terminal is delivered or queued for delivery to the 
destination market center output terminal in a matter 
of seconds. The information entered by the 
originating market center is used by the central 
computer to route orders to the proper market 
center. A “commitment to trade’’ entered into the 
system is a firm obligation for a fixed period of time 
on the part of its originator to buy or sell the specified 
security.'' If a ‘‘commitment to trade” is accepted 





9 Although various ITS participants have expressed 
an interest in including Amex listed securities in the 
ITS, to date only 37 of these securities are traded 
through the system. Although the Commission does 
not believe it is necessary to include every multiply 
traded security in the ITS, the Commission expects 
that when an ITS participant has expressed an 
interest in trading a security through the system, that 
security should promptly be included unless technical 
considerations dictate otherwise. 


10 At the time of the transmission, each commitment 
is validated, assigned a unique commitment identifi- 
cation number (a ‘’CID’’), time stamped, and logged 
by the ITS. When received at the destination market 
center, the commitment is displayed on a cathode ray 
tube and printed out on an ITS printer. See ITS Plan, 
supra note 1 at 85(a), 49, at 12. 


11 The commitment is irrevocable for that time period 
following acceptance by the system as chosen by the 
sender of the commitment to trade. The ITS provides 
two time-period options known as “’T-1’’ (one minute 


by a broker or specialist at the receiving market 
center, a simplified message is entered into the 
system and the system immediately reports an 
execution back to the originating market center. If a 
commitment is not accepted during the designated 
time-period (/.e., one or two minutes, whichever 
period the sender chooses), the commitment is auto- 
matically cancelled. A “commitment to trade’’ may 
also be rejected within the designated time-period if, 
at the time it is received, it is at a price away from the 
then current market in the receiving market center. 


The Participants have generally expressed satisfaction 
with the operation of the ITS thus far. With the 
expansion in the number of issues traded in the 
system, there has been a substantial increase in ITS 
volume during the past year. For example, in May 
1979 there were 24,786 trades executed through the 
ITS representing 13.9 million shares compared with 
8,018 trades totaling 5.7 million shares in August 
1978, the first month in which all six participating 
market centers were linked. In addition, average 
response times with respect to ITS commitments to 
trade received by participating market centers have 
been reduced. The average response time for all ITS 
commitments entered into the system was reduced 
from 50.4 seconds in December 1978 to 46.5 seconds 
in May 1979. The greatest improvement in this area 
was in ITS cancellations, where the average response 
time was reduced by 14.1 seconds, while the average 
response time with respect to ITS executions was 
reduced by 3.1 seconds. Cancellation rates have also 
improved, dropping from 27.5 percent of all 
commitments in December 1978 to 22.6 percent in 
May 1979. 


Some problems with the ITS, however, continue to 
be experienced. Specifically, the Commission’s 
monitoring of the ITS has_ confirmed its 
understanding that on occasion (particularly during 
periods of active trading) transactions are being 
effected on the floor of one ITS Participant at prices 
inferior to the quotations disseminated by other 





[Footnote 11— Continued] 


option) and “’T-2” (two minute option). Thus, if the 
two-minute option is chosen, a commitment is 
automatically cancelled after two minutes if not 
accepted by the destination market center. ITS Plan, 
supra note 1 at 85(a), 46, at 10-11. 


12 ITS Plan, supra note 1 at §5(a), 49, at 13. 
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linked exchanges (“‘trade-throughs”). The Commis- 
sion believes that this behavior may result from a 
number of factors including (i) the failure of a number 
of Participants to provide on their trading floors a 
display of consolidated quotation information, (ii) the 
reluctance of some floor brokers and exchange 
market makers to interrupt their trading activities to 
use ITS terminals, (iii) the length of time necessary to 
complete a transaction through the ITS and (iv) the 
perception on the part of many users of the system 
that the quotations displayed for certain exchanges 
and by certain specialists often do not accurately 
indicate the market for that security on that 
exchange. 


The Commission understands that a number of 
planned or recently implemented technical enhance- 
ments to the ITS may either eliminate or at least 
alleviate the effect of the first three factors. The 
Commission is concerned, however, with the 
apparent failure of the Participants to actively address 
failures by members of those Participants to 
honor their displayed quotations. 


The perception of many users of the system that 
certain quotation information is unreliable apparently 
has resulted, to some extent, from the use by 
regional exchange specialists of ‘‘Autoquote” equip- 
ment to generate quotation information. Individual 
regional exchange specialists generally make markets 
in a far greater number of securities than do 
specialists on the Amex or NYSE. Because of the 
difficulty of updating firm quotations in a large 
number of securities, many regional specialists 
employ Autoquote to automatically update their quo- 
tations in securities they are not actively trading each 
time the Amex or NYSE bid or offer quotation for 
those securities is revised. However, the Commission 
understands that on certain occasions specialists on 
regional exchanges, when disseminating quotations 
for a security in an automated mode, have rejected 
commitments to trade at their displayed quotation. 
The effect of this practice has been a general unwill- 
ingness of some users to send commitments to trade 
through the ITS to any regional specialist whom they 
believe is employing Autoquote. 


The apparent unreliability of quotation information is 
not limited to automatically generated quotations. In 
monitoring the operation of the ITS, the Commission 
found that a significant number of commitments to 
trade sent to “‘hit’’ bids and offers on the “‘primary’’ 
exchange were cancelled (i.e., rejected) or permitted 
to expire unexecuted. While some portion of these 
cancellations may be accounted for by the exceptions 
to firmness provided in the Commission's quotation 
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rule, Rule 11Ac1-1 under the Act (17 CFR 
§240.11Ac1-1), 13 it may also be that some portion of 
cancellations and expirations result from violations of 
that rule. 


Rule 11Ac1-1 under the Act requires brokers and 
dealers, subject to certain exceptions, to execute an 
order presented to them at their displayed quotation 
price up to the amount of their displayed size, no 
matter how that quotation was generated. To a 
significant extent, the effectiveness of any inter- 
market linkage system is dependent on the quality 
and reliability of the market information disseminated. 
Unless market participants are confident that the dis- 
played quotation information is accurate and timely, 
they may be unwilling to send commitments through 
the ITS for fear of missing the market on their own 
exchange. 


Accordingly, the Division of Market Regulation has 
sent to each Participant in the ITS and the NASD a 
letter expressing concern over the failure of those 
self-regulatory organizations to enforce compliance 
with Rule 11Ac1-1. The letter requests that each 
Participant send a response to the Division by 
October 15, 1979, explaining the existing and planned 
surveillance procedures which will be used by that 
self-regulatory organization to detect violations of 
Rule 11Ac1-1. The Commission believes that, if 
compliance with Rule 11Ac1-1 is vigorously enforced, 
a substantial disincentive to use of the ITS will have 
been eliminated. 





13 Rule 11Ac1-1 provides an exception to the firm- 
ness requirements of the rule when a responsible 
broker or dealer has communicated a revised 
quotation to his exchange or association or if, at the 
time an order is presented for execution, is in the 
process of executing a transaction and that broker 
or dealer immediately thereafter revises his quotation. 
Rule 11Ac1-1(c)(3)(1)(17 CFR 8240.11Ac1-1(c)(3)(1)). 


14 In addition, the Commission is concerned that this 
problem may be exacerbated by the inclusion of 
over-the-counter market makers in the ITS. The 
Commission understands that some “‘third market” 
dealers, on occasion, do not update their quotations 
on a timely basis. 





lll. Extension of Approval of the Plan 


The Commission believes that the increased use of 
data processing and communications technology is 
essential in meeting the objectives of a national 
market system and that it is appropriate, as that 
system evolves, to encourage and foster pilot and 
experimental programs designed to explore the 
efficacy of different types of computer and 
communications systems. Two such systems are 
currently in operation on a pilot or experimental basis. 
One of these, the ITS, is designed primarily to link 
market centers and permit orders for the purchase 
and sale of multiply-traded securities to be routed 
between those centers for execution. The other 
system, the CSE Multiple Dealer Trading System 
(“CSE System’’), represents primarily an experiment 
in the use of a fully automated, electronic trading 
system.'? As the Commission stated in its recent 
status report'? on the development of a national 
market system: 





15 The CSE System through an electronic communi- 
cations network maintained by the CSE, enables CSE 
members, without the necessity of maintaining a 
presence on the floor of the CSE or any other 
exchange, to participate in a market conducted in 
accordance with certain auction-type trading 
principles by entering bids and offers for securities for 
their own account and as agents for their customers’ 
accounts. In addition, the CSE System rules permit a 
specialist on any national securities exchange, 
without becoming a member of the CSE, to enter 
bids and offers in the System as principal or as agent 
in any security in which that specialist is registered on 
another exchange. 


On April 18, 1978, the Commission, pursuant to 
Sections 11A and 19(b)(2) of the Act, issued an order 
approving a proposed rule change of the CSE to 
establish the CSE System as a nine-month pilot 
program. Securities Exchange Act Release No. 14674 
(April 18, 1978), 43 FR 17894. On December 15, 1978, 
the Commission approved the extension of the CSE 
pilot program for an additional period of one year, 
Securities Exchange Act Release No. 15413 
(December 15, 1978), 44 FR 129, and on September 
21, 1979, the Commission approved a further 
extension of the CSE experiment until January 31, 
1983. Securities Exchange Act Release No. 16215 
(September 21, 1979). 


16 Securities Exchange Act Release No. 15671 
(March 22, 1979), 44 FR 20360 (‘’Status Report’’). 


The Commission believes that these 
systems evidence considerable pro- 
gress in the application of automation 
and computer and communication 
technology to overcome some of the 
problems associated with market 
fragmentation. In the Commission's 
view, the ITS and the CSE System 
both offer valuable opportunities for 
increased competition and for the 
Commission and the industry to assess 
the ability of differing types of market 
linkage systems to integrate trading in 
physically separate locations and to 
observe the effects of these market 
linkage systems on the operation of 
the markets. Both types of market 
linkage systems, separately or in some 
combination, may become permanent 
features of a national market system, 
either because it becomes clear that 
both systems, notwithstanding their 
differing operational characteristics, 
are compatible, or because the 
different trading characteristics of 
some securities make use of one type 
of market linkage system more 
economical and efficient for those 
securities than the other. 


The Commission continues to believe that the ITS 
offers valuable opportunities for increased compe- 
tition. The ITS appears to be generally functioning 
effectively and usage of the system has continued to 
increase as new issues have been added and market 
professionals in the various participating market 
centers have become more familiar with the system. 
In addition, although the Commission’s monitoring of 
the ITS has identified operational characteristics of 
the system which have decreased the efficiency of 
the ITS and to some degree discouraged usage of the 
system, the Participants appear to be making efforts 
to eliminate or at least reduce those operational 
difficulties. Accordingly, the Commission has 
determined to extend its approval of the ITS Plan 
until January 31, 1983. 


Although the Commission has determined that an 
extension of the ITS until January 31, 1983, is 
consistent with the Commission’s program to 
facilitate the development of a national market 





17 /d. at 10-12, 44 FR at 20361. 
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system in that it furthers the development of 
comprehensive market linkages, the Commission 
wishes to make clear that its findings with respect to 
the ITS are limited to the usefulness of the ITS pilot 
at this point in time and at this stage in the 
development of a national market system, and that its 
approval of the ITS should not be interpreted as an 
indication that that system will be adequate in its 
present configuration for the full extension period 
authorized by this order. The development of a 
national market system continues to be an 
evolutionary process, and if the types of systems 
represented by the ITS and the CSE Systems are to 
become permanent features of that system as it 
evolves, they must continue to make improvements, 
changes and adaptations to meet the needs of 
persons trading in the various market centers and to 
accomodate Commission regulatory requirements 
designed to improve order interaction and price pro- 
tection between and among markets. 


In this regard, several aspects of the ITS, at a 
minimum, require attention by the ITS Participants 
during the extension period. First, the Commission 
believes that, in addition to achieving full compliance 
with the Commission's quotation rule in all 
participating market centers, the ITS Participants 
should continue their efforts to enhance the system 
to further reduce response times in order to increase 
the efficiency and usefulness of the system. The 
Commission understands that several technical 
enhancements to the system designed to improve 
response times are under way, including (i) the 
creation of a ‘Universal Template’”’ for sending or 
responding to commitments to trade, which will 
eliminate the need to call up different templates 





18 The Commission, of course, intends to continue 
consideration of the significant market structure 
questions, both legal and policy, which result from (i) 
the ability of firms, in a variety of contexts, to 
transact business on a principal basis with their own 
retail customers, or to otherwise combine principal 
and agency functions for a particular security, and (ii) 
the need to ensure that order flow in every particular 
market center is exposed to buying and selling 
interest represented in other market centers. The 
Commission believes, however, that these questions 
should be addressed in a broad and generic context 
rather than in connection with the temporary 
approval of a single national market system facility. 
But these deliberations may well lead to regulatory 
initiatives which have a significant impact on such 
systems as the ITS. 
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depending upon the type of message to be sent 
through the system and permitting storage of up to 
seven “‘live’’ commitments to trade on the screen at 
one time (thus reducing the number of key strokes 
required to accept a commitment to trade), and (ii) 
the use of ‘‘mark sense’’ cards on the NYSE to send 
and respond to commitments to trade. The 
Participants have indicated that these proposed 
enhancements may result in a reduction in average 
response times to between 20 and 30 seconds. Rapid 
and efficient intermarket executions are, of course, 
essential to meeting the statutory objectives of a 
national market system. The Participants, therefore, 
should implement these enhancements promptly. 


Second, the Commission believes that the ITS 
Participants should promptly take whatever steps are 
necessary to (i) conclude discussions with the NASD 
with respect to implementing a linkage between the 
ITS and over-the-counter market makers regulated by 
the NASD, and (ii) arrive at a satisfactory basis for a 
linkage between the ITS and the CSE System. 
Experience with the ITS to date indicates that the 
system may well be at least one kind of appropriate 
market linkage system for connecting the floors of 
traditional exchange type markets. However, in order 
to achieve the full integration of markets 
contemplated in a fully operational national market 
system, it will be necessary to link those exchange 
floors with both over-the-counter markets and 
exchanges (such as the CSE) which elect to utilize 
automated trading systems. 


Moreover, linkages with over-the-counter market 
makers regulated by the NASD and with the CSE 
System are essential to achieving nationwide 





19 Whether these enhancements will be adequate to 
meet the needs of an evolving national market 
system, however, can be determined only by ex- 
perience. 


20The Commission is aware that the NYSE is 
contemplating developing a mechanism whereby its 
members may make markets in NYSE-listed stocks 
without having a physical presence on the floor of 
that exchange and have those markets displayed or 
represented on the NYSE. The Commission does not 
believe, however, that implementation of such a 
mechanism would eliminate the need for both an 
ITS-over-the-counter and an ITS-CSE System inter- 
face. 





protection for public limit orders. As the Commission 
indicated in its recent national market system Status 
Report: 


The Commission believes that nation- 
wide price protection—whereby any 
appropriately displayed public limit 
order for a qualified security is assured 
of receiving an execution prior to any 
execution by a broker or dealer at an 
inferior price—should be a basic 
characteristic of a national market 
system. 


In furtherance of this objective, on April 26, 1979, the 
Commission published for comment a proposed rule 
requiring mandatory price protection on an inter- 
market basis.““ The proposed price protection rule, 
Rule 11Ac1-3 under the Act (17 CFR §240.11Ac1-3), 
would require that all public limit orders in securities 
covered by the rule“? which are collected in a 
particular market center“* and disseminated by that 
market center for display in other market centers 
(‘displayed public limit orders’’), receive intermarket 
price protection against executions at inferior prices. 
The proposed rule would prohibit any broker or 
dealer, on and after the effective date of the rule, 
from executing a transaction in any market center, 
in any security subject to its provisions, at a 
transaction price inferior to the price of any displayed 





21 Status Report, supra note 15, at 18-19, 44 FR at 
20362-63. 


22 Securities Exchange Act Release No. 15770 (April 
26, 1979), 44 FR 26692. 


23 Proposed Rule 11Ac1-3 would cover all reported 
securities included in a market linkage system imple- 
mented or operated in accordance with a plan 
approved by the Commission under Section 
11A(a)(3)(B) of the Act. The proposed rule would 
therefore cover all securities traded in the ITS. 


24 The term ‘Market center” would be defined to 
mean, with respect to any security covered by the 
rule, (i) any exchange on which or through whose 
facilities transactions in that security are executed, 
and (ii) any third market maker who executes, in that 
capacity, transactions in that security. 


public limit order unless that broker or dealer, either 
simultaneously with or immediately after execution of 
the transaction, satisfies all such displayed public 
limit orders which are at superior prices. If proposed 
Rule 11Ac1-3 is adopted, all displayed public limit 
orders in securities covered by the rule held on 
exchanges, in the over-the-counter market and in the 
CSE System will be required to be protected against 
any execution at an inferior price, regardless of the 
market of execution. 


All of the ITS Participants have recently indicated 
their intention to enhance the ITS so that it may 
serve as a means by which price protection for public 
limit orders can be afforded on an_ intermarket 
basis.“° However, if the ITS is to play a major role for 
members of its Participants in achieving intermarket 
price protection (and thereby be a permanent feature 
of a national market system once intermarket price 
protection for public limit orders is mandatory), it will 
be necessary to (i) significantly improve the order 
handling capability and response time of the ITS, and 
(ii) establish computerized interfaces between the ITS 
and over-the-counter market makers regulated by the 
NASD and between the ITS and the CSE System 
(and such other systems as may emerge in the future) 
permitting two-way communication. 


The Commission has determined to extend authority 
to the Participants to continue implementation and 
operation of the ITS until January 31, 1983, to afford 
them an opportunity to proceed with enhancements 





25 See Letter from Robert J. Birnbaum, President, 
Amex, to George A. Fitzsimmons, Secretary, SEC, 
dated April 30, 1979; letter from James E. Dowd, 


President, BSE, to George A. Fitzsimmons, 
Secretary, SEC, dated April 30, 1979; letter from 
Richard B. Walbert, President, MSE, to George A. 
Fitzsimmons, Secretary, SEC, dated April 30, 1979; 
letter from Gordon S. Macklin, President, NASD, to 
George A. Fitzsimmons, Secretary, SEC, dated May 
14, 1979; letter from James E. Buck, Secretary, 
NYSE, to George A. Fitzsimmons, Secretary, SEC, 
dated May 4, 1979; letter from Charles J. Henry, 
President, PSE, to Harold S. [sic] Williams, 
Chairman, SEC, dated May 1, 1979; letter from Elkins 
Wetherill, President, Phix, to Harold M. Williams, 
Chairman, SEC, dated May 1, 1979. These letters are 
contained in File No. S7-735-A. See also Status 
Report, supra note 15, at 23-24, 44 FR at 20363; 
Securities Exchange Act Release No. 15770 (April 26, 
1979), 44 FR 26692. 
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to the ITS and with the development and imple- 
mentation of linkages with over-the-counter market 
makers regulated by the NASD and with the CSE 
System. The Commission expects that, at a 
minimum, participation by the NASD in the ITS be 
concluded during the next year. In addition, if the 
contemplated ITS-NASD interface is not concluded 
promptly or if an interface between the ITS and the 
CSE System is not achieved within a reasonable time, 
the Commission is prepared to review whether the 
temporary approval granted in this order should be 
continued or to take appropriate steps.to require the 
inclusion of those market centers pursuant to the 
Commission’s authority under Sections 11A(a)(3)(B) 
and 17(d) of the Act. 


In addition, in keeping with the experimental nature 
of the ITS, the Commission intends to continue to 
monitor closely the operation of the ITS and persons 
using the system to ensure that the ITS continues to 
be consistent with the objectives of an evolving 
national market system. Accordingly, the Commis- 
sion is also requesting that the ITS Operating 
Committee continue to provide the Commission with 
data and reports essential to the Commission’s 
monitoring effort. Further, the Commission is 
requesting the ITS Participants to file with the 
Commission, not later than November 30, of each 
calendar year the ITS is in operation (beginning with 
1979), an annual status report describing their 
experience with the ITS during the preceeding 12 
months. On the basis of those reports and its 
ongoing monitoring program, the Commission will 
make periodic assessments of the ITS and, notwith- 
standing its approval granted herein, (i) may take 
regulatory action to modify the ITS or ITS Plan, or (ii) 
require that changes or modifications be made in the 
ITS as requested or required by the Commission. 


IT IS HEREBY ORDERED, pursuant to Section 
11A(a)(3)(B) of the Act, that the self-regulatory 
organizations named above (and any other self- 
regulatory organization which agrees to be a 
Participant in the Plan) are authorized, for the period 
beginning August 12, 1979, and ending January 31, 





26 See letters to Nicholas A. Giordano, Chairman of 
the ITS Operating Committee from Andrew M. Klein, 
Director of the Division of Market Regulation, dated 
October 4, 1978 and April 24, 1979. 


474/SEC DOCKET 


1983, to act jointly in planning, developing, operating 
or regulating the ITS in accordance with the terms of 
the ITS Plan, as amended. This order is subject to 
modification or revocation at any time if the 
Commission determines that such action is necessary 
or appropriate in light of progress made toward a 
national market system or otherwise in furtherance of 
the purposes of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16215/September 21, 1979 


In the Matter of 


CINCINNATI STOCK EXCHANGE, INC. 
205 Dixie Terminal Building 
Cincinnati, Ohio 45202 


(SR-CSE-79-3) 


ORDER APPROVING RULE CHANGE 


|. Background 


On April 18, 1978, the Commission, pursuant to 
Sections 11A and 19(b)(2) of the Securities Exchange 
Act (the ‘‘Act’’), issued an order' approving a 
proposed rule change of the Cincinnati Stock 
Exchange, Inc. (‘‘CSE"’) to establish the CSE Multiple 
Dealer Trading System (“CSE System’’) as a nine- 





ISecurities Exchange Act Release No. 14674 (April 
18, 1978), 43 FR 17894 (‘‘April Order’’). 





month pilot program.2 On December 15, 1978, the 
Commission approved the extension of the CSE 
System pilot program for an additional period of one 
year.” The current authorization for the CSE System 
will expire on January 31, 1980, unless an extension 
is approved by the Commission. 


The CSE System, through an electronic communi- 
cations network maintained by the CSE, enables CSE 
members, without the necessity of maintaining a 
presence on the floor of the CSE or any other 
exchange, to participate in a market conducted in 
accordance with certain auction-type trading princi- 
ples by entering bids and offers for securities for their 
own account and as agents for their customers’ 
accounts. In addition, the CSE System rules permit a 
specialist on any national securities exchange, 
without becoming a member of the CSE, to enter 
bids and offers in the System as principal or as agent 
in any security in which that specialist is registered on 
another exchange. Orders entered into the CSE 
System are stored and queued in the CSE’s computer 
facilities and executions occur in the CSE System, 
pursuant to CSE Rule 11.9, according to certain 
priorities. Priority is governed first by price (/.e., the 
highest bid and lowest offer) and, as to orders at the 
same price, by time of entry. However, ‘‘public 
agency orders,” regardless of time of entry, are 
granted priority over other orders at the same price. 


In initially approving, and later extending, the CSE 
System pilot program, the Commission noted its 





2CSE Rule 11.9. This rule was originally designated 
as CSE Rule 9D3 (Temporary), but was renumbered 
as part of a recent comprehensive revision of the 
rules of the CSE. See Securities Exchange Act 
Release No. 15998 (July 5, 1978), 17 SEC Docket 
1176 (July 17, 1979). 


3Securities Exchange Act Release No. 15413 
(December 15, 1978), 44 FR 129 (‘‘December 
Order’’). 


4p “‘public agency order”’ is defined under CSE Rule 
11.9(a)(6) as “any order for the account of a person 
other than an approved dealer [in the CSE System], a 
member, or a person who could become an approved 
dealer by complying with... Rule [11.9] with 
respect to his use of the System, which order is 
represented, as agent, by a user.”’ 


responsibilities under the Act to ensure the 
development and maintenance of a ‘‘fair field of 
competition” among brokers and dealers and among 
securities markets and concluded that the CSE 
System pilot was the type of ‘‘competition 
enhancing” development that should be permitted in 
panty ag the national market system mandate of the 
Act. 


While the CSE System proposal was initially 
approved by the Commission in April 1978, trading in 
the System did not commence until June 6, 1978. On 
that date, the CSE designated for use in the CSE 
System the computer facilities formerly employed in 
the Regional Market System (““RMS”), a predecessor 
system in which the Boston, Midwest and Pacific 
Stock Exchanges, in addition to the CSE, had partici- 
pated.© Since the start-up of the CSE System, the 
number of broker-dealers participating in the System 
has been limited. On June 13, 1978, Merrill Lynch, 
Pierce, Fenner & Smith, Inc. (‘Merrill Lynch”) 
became a CSE member and an approved dealer in the 
CSE System and commenced market making in two 





(Footnote 4— Continued) 


“Approved dealers” in the CSE System, in turn, 
include CSE members who undertake certain market 
making responsibilities and meet certain minimum 
capital requirements and specialists on national 
securities exchanges who enter bids and offers in the 
CSE System in securities in which they are registered 
as specialists. See CSE Rule 11.9(a)(1). 


For a more detailed discussion of the trading priorities 
in the CSE System and other characteristics of the 
System, see April Order, supra note 1 at 9-10, 44 FR 
at 17896. 


SApril Order, supra note 1 at 12, 44 FR at 17897; 
December Order, supra note 3 at 5, 44 FR at 130. 


60ne reason for the delayed start-up of the CSE 
System is attributable to the time which was required 
to make certain programming changes in the 
computer system formerly used in the RMS experi- 
ment. 
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securities designated for trading in the CSE System.” 
Weeden & Co. (which in February 1979 merged with 
Moseley, Hallgarten & Estabrook, Inc. to form 
Moseley, Hallgarten, Estabrook & Weeden, Inc.) and 
American Securities Corp. (both CSE members) and 
certain specialists on the floors of the Boston, Pacific 
and Midwest Stock Exchanges have also participated 
as approved dealers in the CSE System. On Septem- 
ber 25, 1978, Prescott, Ball & Turben became an 
approved dealer in the CSE System. 


During 1979, several additional broker-dealers have 
joined the CSE System. On February 14, 1979, 
Moseley, Hallgarten, Estabrook & Weeden, Inc. 
commenced trading in the System (succeeding 
Weeden & Co., which became an operating division 
of that firm). On February 26, 1979, Paine, Webber, 
Jackson & Curtis Incorporated joined the System as 
an approved dealer. On March 23, 1979, the Ohio 
Company joined the System, and that firm now 
enters agency orders in the CSE System in several 
stocks designated for trading in the System. On July 
11, 1979, A. G. Becker Incorporated joined the CSE 
System in an agency capacity, and on July 16, 1979, 
Wedbush, Noble, Cook, Inc. joined the System both 
as dealer and as agent. The Commission is also aware 
that a number of additional firms continue to consider 
participation in the System. 


On February 13, 1979, Control Data Corporation 
(“CDC’’) acquired the hardware and software owned 
by Weeden & Co. and used by the CSE for operation 
of the CSE System. The Service Bureau Company, a 
data services division of CDC that markets various 
other data processing services to the financial 
community, now operates the CSE System pursuant 
to an agreement with the CSE. CDC has also agreed 
to assist the CSE in seeking increased participation 
and share volume in the CSE System and has begun 
work on expanding the System in order to permit the 
participation of additional firms and to increase the 
number of securities which may be traded through 
the System. 





7Those securities were the common stock of 
American Home Products Corp. and Westinghouse 
Electric Corp. Since June 1978, Merrill Lynch has 
become a market maker in the CSE System in eight 
additional securities. Under CSE Rule 11.9(c), up to 
200 securities which are listed on or admitted to 
unlisted trading privileges on the CSE may be 
designated for trading in the CSE System. To date, 
40 securities have been so designated. 
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ll. The CSE Proposed Rule Change 


On July 2, 1979, the CSE filed with the Commission a 
proposed rule change, pursuant to Section 19(b) of 
the Act and Rule 19b-4 thereunder, to extend the 
CSE System for three years.8 Accordingly, if the 
proposed rule change were approved, the CSE 
System pilot program would be continued until 
January 31, 1983. 


The CSE states that its proposed rule change is 
consistent with the purposes of the Act, in that, 
among other things, extension of the CSE System 
would facilitate removel of impediments to and 
perfection of the mechanism of a free and open 
market, in accordance with Section 6(b)(5) of the 
Act. The CSE also states that, in its view, a long-term 
extension of the CSE System pilot is needed to 
attract order flow and implement enhancements to 
the System: 


In order for the CSE System to be 
successful, it must attract order flow 
and in order to attract order flow, 
additional organizations must be 
induced to become users of the 
System. However, if the CSE System 
is to be attractive to prospective users, 
the System must have an appearance 
of permanence. An appearance of 
permanence is needed because there 
is a certain amount of start-up effort 
(such as choosing and training 
employees to work with the System, 
along with the installation of certain 
equipment) which needs to be made 
by new users of the System and the 
[CSE] believes that many prospective 
users are not willing to make such an 
‘investment’ without having some 
expectation that the CSE System will 





8The proposed rule change (SR-CSE-79-3) was 
noticed in Securities Exchange Act Release No. 
15999 (July 6, 1979) and published in the Federa/ 


Register, 44 FR 40745. Interested persons were 
invited to submit data, views and arguments 
concerning the proposed rule change on or before 
August 6, 1979. 





have a life of more than five or six 
months. 


Finally, the CSE notes that the CSE System has been 
operating for approximately one year and states that 
the CSE has not received any significant complaints 
from users of the System or their customers 
concerning the System or the quality of the execu- 
tions obtained through use of the System. 


Although the Commission received a number of com- 
ments from self-regulatory organizations and from 
interested brokers and dealers concerning the CSE 
System, both in response to the Commission’s solici- 
tation of views following its approval of CSE’s initial 
rule filing'Y and in response to the publication of 





File No. SR-CSE-79-3, Form 19b-4A submitted by 
the CSE, at 2-3, 44 FR at 40745 (“CSE Filing’’). 


10The Commission received the following written 
comments from self-regulatory organizations: Letter 
from Robert J. Birnbaum, President, American Stock 
Exchange, Inc. (‘“Amex’’), to George A. Fitzsim- 
mons, Secretary, Securities and Exchange Commis- 
sion, August 9, 1978; Letter from James E. Buck, 
Secretary, New York Stock Exchange, Inc. 
(“NYSE"’), to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, June 26, 1978; 
Letter from James E. Dowd, President, Boston Stock 
Exchange (‘BSE’), to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 
September 27, 1978; Letter from Charles J. Henry, 
President, Pacific Stock Exchange, Inc. (‘‘PSE’’) to 
Andrew M. Klein, Director, Division of Market Regu- 
lation, October 23, 1978; Letter from Gordon S. 
Macklin, President, Naitonal Association of Securities 
Dealers (“NASD”), to Andrew M. Klein, Director, 
Division of Market Regulation, November 3, 1978. 


The Commission received the following written 
comments from interested broker-dealers and 
others: Letter from William M. Bannard, President, 
American Securities Corp., to Andrew M. Klein, 
Director, Division of Market Regulation, September 
22,1978; Letter from Bache Halsey Stuart Shields 
Incorporated et a/. to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 
August 1, 1978; Letter from Robert H. B. Baldwin, 
Chairman, Edward |. O’Brien, President, and Ralph 
D. DeNunzio, Chairman, National Market System 


CSE's first request to extend its pilot program, |! no 
comments were received with respect to the instant 
rule change contemplating extension of the CSE 
System experiment until 1983. In those earlier 
comments, however, all commentators, with the 
exception of the NYSE, the Amex and the BSE, 
generally favored Commission approval of the 
extension of the CSE System experiment. These 
commentators shared the belief that the CSE System 
had not yet been given an adequate trial period and 
that additional experience with the CSE System 
would assist in understanding the national market 
system implications of trading in the System. 





Footnote 10—Continued 


Committee, Securities Industry Association, to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, August 4, 1978; Letter from 
John F. Curley, Jr., President, Paine Webber 
Jackson & Curtis, Inc. to Andrew M. Klein, Director, 
Division of Market Regulation, October 3, 1978; 
Letter from William A. Schreyer, President, Merrill 
Lynch, to Andrew M. Klein, Director, Division of 
Market Regulation, November 8, 1978; and Letter 
from Donald E. Weeden, President, Weeden & Co., 
to Andrew M. Klein, Director, Division of Market 
Regulation, October 20, 1978. 


All of these comments are available for public 
inspection in the Commission’s public reference 
room, 1100 “L’’ Street, N.W., Washington, D.C. 
20549. Reference should be made to File No. 
SR-CSE-78-2. 


11 Letter from William M. Batten, Chairman, NYSE, to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, October 30, 1978; Letter from 
Robert J. Birnbaum, President, Amex, to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, October 27, 1978; Letter from William 
A. Schreyer, President, Merrill Lynch, to Andrew M. 
Klein, Director, Division of Market Regulation, 
October 27, 1978. See File No. SR-CSE-78-2. 


12The NYSE and the AMEX, in their comments on 
the earlier CSE rules proposals, raised questions 
concerning the opportunity afforded CSE approved 
dealers to trade against their own retail order flow 
without exposing those orders to other buying or 
selling interest. The two exchanges contended that 
this “‘‘internalization’’ of order flow would create 
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lll. Discussion 


In its orders initially approving the CSE System 
experiment and extending the experiment until 
January 31, 1980, the Commission emphasized its 
responsibility to ensure the maintenance of a fair field 
of competition among brokers and dealers and 
among markets and to encourage initiatives of the 
securities industry to conduct experiments designed 
to further the national market system objectives of 
the Act. For those reasons, the Commission gave its 
initial authorization to the CSE System experiment 
and, for the same reasons, the Commission now 
approves the CSE’s proposal for a three-year 
extension of its experiment. 


The Commission continues to believe that the 
increased use of data processing and communica- 
tions technology is essential in meeting the objectives 
of a national market system and that it is appropriate, 
as that system evolves, to encourage and foster pilot 
and experimental programs designed to explore the 





Footnote 12—Continued 


opportunities for overreaching by CSE System 
participants, might lead to market fragmentation, and 
would be otherwise inconsistent with national market 
system objectives. The BSE also expressed concern 
with respect to the potential for ‘‘internalization’’ 
posed by the CSE System. In addition, the NYSE and 
the Amex, in their comments, questioned the 
adequacy of surveillance of trading in the CSE 
System and the ability of that System to permit a 
reconstruction of the market (/.e., an “audit trail’’) at 
any given point in time. 


13A5 the Commission noted in its April Order 


. . . the opportunity to experiment and 
to add to the body of knowledge and 
understanding of novel trading mech- 
anisms and market linkages and of the 
interest of the industry in utilizing such 
a facility, and to assess the possible 
contribution of the CSE linkage . . . to 
the national market system, is worthy 
of further exploration. 


April Order, supra note 1, at 3, 43 FR at 17894. 
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efficacy of different types of computer and communi- 
cations systems. Two such systems are currently in 
operation on a pilot or experimental basis. One of 
these, the Intermarket Trading System (“ITS’’), was 
developed jointly by several exchanges, and is 
designed primarily to link market centers and permit 
orders for the purchase and sale of multiply-traded 
securities to be routed between those centers for 
execution. '* The other system, the CSE System, 
represents primarily an experiment in the use of a 
fully automated, electronic trading system linking 
exchange and “‘upstairs’’ market makers in physically 
dispersed locations. As the Commission stated in its 
recent status report'? on the development of a 
national market system: 


The Commission believes that these 
systems evidence considerable prog- 
ress in the application of automation 
and computer and communications 
technology to overcome some of the 
problems associated with market 
fragmentation. In the Commission’s 
view, the ITS and the CSE System 
both offer valuable opportunities for 
increased competition and for the 
Commission and the industry to assess 
the ability of differing types of market 
linkage systems to integrate trading in 
physically separate locations and to 
observe the effects of these market 
linkage systems, on the operation of 
the markets. Both types of market 
linkage systems, separately or in some 





140n April 14, 1978, the Commission issued a 
temporary order pursuant to Section 11A(a)(3)(B) of 
the Act approving the implementation of the ITS for 
a period of 120 days and, on August 11, 1978, the 
Commission extended that approval for an additional 
year. Securities Exchange Act Release Nos. 14661 
(April 14, 1978) and 15058 (August 11, 1978), 43 FR 
17419 and 36732. On August 21, 1979, the Commis- 
sion further extended its approval of the ITS until 
January 31, 1983. Securities Exchange Act Release 
No. 16214 (Spember 21, 1979). As of this date, all 
interested self-regulatory organizations other than the 
CSE and NASD are participating in the ITS and more 
than 500 securities are currently traded through the 
system. 


15Securities Exchange Act Release No. 15671 (March 
22, 1979), 44 FR 20360 (‘‘Status Report’’). 





combination, may become permanent 
features of a national market system, 
either because it becomes clear that 
both systems, notwithstanding their 
differing operational characteristics, 
are compatible, or because the 
different trading characteristics of 
some securities make use of one type 
of market linkage system more 
economical and efficient. for those 
securities than the other. 


However, as the Commission also pointed out in its 
recent Status Report, 


limited use of the [CSE] System thus 
far has made it difficult for the 
Commission to evaluate the effects of 
trading in an electronic facility of this 
type. Although CSE terminals are 
installed on the floors of the BSE, 
MSE and PSE, specialists have made 
little or no use of the System and 
virtually no agency orders have been 
entered through terminals on those 
exchanges except through a tempo- 
rary arrangement between a single 
retail firm and one regional exchange 
specialist. In addition, although CSE 
rules permit retail firms to participate 
in the CSE System from their upstairs 
offices by becoming CSE approved 
dealers, only a few firms have thus far 
joined the System. 


In support of its proposed Rule change, the CSE has 
indicated that an extension of the CSE System for 
three years should provide a more meaningful 
opportunity for participation in the experiment and 
for an appropriate assessment of trading in a 
computerized system and its relation to other 
markets. Moreover, the CSE argues that extending 
the experiment for a significant period of time should 
allay any concerns on the part of the CSE and its 
facilities manager, as well as on the part of potential 
users, regarding a possibly short life span for the 
pilot. As a result, the CSE argues, determinations 





16/¢, at 10-12, 44 FR at 20361. 


17/d, at 32, 44 FR at 20364-65. 


with respect to enhancements to, or participation by 
brokers and dealers in, the System can be made 
without regard to any concern that the pilot will be 
terminated before the costs of enhancements to, or 
participation in, the System can be recouped. 


The Commission recognizes that, at least in part, the 
ability of the CSE System to develop sufficiently to 
demonstrate its usefulness as part of the evolving 
national market system may have been impaired by 
the limited authorized terms of its existence thus far. 
As a result, the Commission believes it is consistent 
with the purposes of the Act, notwithstanding the 
continuing limited experience of the CSE pilot (which 
prevents any Commission determination at this time 
as to whether implementation of the CSE System on 
other than an experimental basis would be consistent 
with the Act), to authorize continuation of the CSE 
pilot for a sufficiently long period of time so that (i) 
those firms and market makers who might wish to 
participate in the System, but who may have been 
discouraged from doing so by the uncertainty of its 
continued existence, will have the opportunity to 
consider the CSE System more on its own merits, 
and (ii) the new operator of the CSE System, CDC, 
will have the incentives which it has represented it 
would have if a long-term authorization of the CSE 
System is approved to make the kinds of investments 
which would enhance, and permit expansion of, the 
experiment. 


The Commission intends to continue to monitor 
closely the operations of the CSE System and to 
analyze trading in the system and the market 
structure implications, if any, of use of the System by 
firms which transact business on a principal basis 
with their own retail customers. In this regard, CDC, 
the owner of the hardware and software used to 
operate the CSE System, has already begun creating 
new software which will enable the system to create 
reports which will simplify the Commission's task of 
analyzing data relating to the incidence and impact of 
such trading through the CSE System. The Commis- 
sion stands ready to take remedial action should such 
trading have adverse effects upon the markets or 
upon investors. 


Concerns have been raised in the past concerning the 
adequacy of surveillance of trading in the CSE 
System and the ability of that System to permit a 
reconstruction of the market _(/.e., an “audit trail’) at 
any given point in time. Based upon its own 





18See notes 11 and 12 supra. 
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monitoring efforts during the approximately 12 
months the CSE System has been in operation, the 
Commission believes that daily computer print-outs 
by the CSE System (which in the near future will be 
augmented by new reports simplifying the task of 
analyzing CSE System trading) provide sufficient 
information to enable the construction of an “‘audit 
trail’’ necessary for regulation and surveillance of 
trading in the CSE System. In addition, although the 
CSE itself has a very small staff, the CSE, prior to the 
Commission's initial extension of the CSE experi- 
ment, entered into an agreement with the NASD 
pursuant to which the NASD conducted an examina- 
tion of CSE members acting as “‘upstairs’’ approved 
dealers in the System to determine compliance with 
applicable CSE rules. The Commission reviewed that 
report prior to its approval of the intital extension of 
the CSE experiment and noted in its approval order 
that the report ‘‘present[ed] no reason to find any 
significant risks to investor protection posed by an 
extension of the CSE System.’"! The CSE has 
undertaken, in connection with the implementation of 
the proposed three-year extension of the CSE 
experiment, to enter into an agreement with the 
NASD pursuant to which the NASD will conduct, on 
an annual cycle during the extension Period, similar 
examinations of “‘upstairs’’ participants having CSE 
System terminals in their offices. The Commission 
expects both parties to move expeditiously to 
formalize this arrangement for on-going surveillance 
of the CSE System. 


Although the Commission has determined that a 
three-year extension of the CSE experiment is 
consistent with the requirements of the Act and 
believes that continuation of the CSE System will 
better enable the Commission to evaluate alternative 
data processing and communication systems, the 
Commission wishes to make clear that its findings 
with respect to the CSE System are limited to the 
usefulness of the CSE experiment at this point in time 
and at this stage in the development of a national 
market system, and that its approval of the CSE rule 
change should not be interpreted as an indication 
that the CSE System will be adequate in its present 
configuration for the full three-year period authorized 
by that rule change. The development of a national 
market system continues to be an_ evolutionary 
process, and if the types of systems represented by 
the CSE System and the ITS are to become 
permanent features of that system as it evolves, they 
must continue to make improvements, changes and 





19December Order, supra note 3, at 7, 44 FR at 131. 
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adaptations to meet the needs of persons trading in 
the various market centers and to accomodate 
Commission regulatory requirements designed to 
improve order interaction and price protection 
between and among markets. 


In this regard, several aspects of the CSE System, at 
a minimum, require attention by the CSE and the 
System operator during the extension period. 


First, the Commission believes that the CSE should 
promptly take whatever steps are required to join the 
joint industry plan for collecting and disseminating 
quotations required to be made available pursuant to 
Rule 11Ac1-1 (17 CFR 8240.11Ac1-1) so that CSE 
quotations will be included in the consolidated 
quotation data stream contemplated by that plan. 





20The Commission, of course, intends to continue 
consideration of the significant market structure 
questions, both legal and policy, which result from (i) 
the ability of firms, in a variety of contexts, to 
transact business on a principal basis with their own 
retail customers, or to otherwise combine principal 
and agency functions for a particular security, and (ii) 
the need to ensure that order flow in every particular 
market center is exposed to buying and selling 
interest represented in other market centers. The 
Commission believes, however, that these questions 
should be addressed in a broad and generic context 
rather than in connection with a proposed rule 
change filed by a single self-regulatory organization. 
But these deliberations may well lead to regulatory 
initiatives which have a significant impact on such 
systems as the CSE. 


21Quotations from all market centers (including third 
market makers) subject to Rule 11Ac1-1, other than 
the CSE, are being made available in a single 
consolidated data stream processed by the Securities 
Industry Automation Corporation pursuant to a ‘’Plan 
for the Purpose of Implementing Rule 11Ac1-1 under 
the Securities Exchange Act of 1934” filed by a 
number of self-regulatory organizations (‘‘COQ Plan”). 
The CQ Plan was declared effective by the Commis- 
sion on a temporary basis on July 28, 1978, pursuant 
to Section 11A(a)(3)(B) of the Act (Securities 
Exchange Act Release No. 15009 (July 28, 1978), 43 
FR 34851), and, on August 1, 1978, pursuant to the 
CQ Plan, the Amex, BSE, MSE, NYSE, PSE and Phix 
commenced disseminating quotations to vendors in a 
single data stream. On January 24, 1979, the 





Although CSE System transactions are included in 
the consolidated transaction reporting system and 
CSE System quotations, in addition to their display 
on CSE terminals located in the offices of CSE 
approved dealers and on the floors of the BSE, MSE 
and PSE, are available directly to vendors in 
accordance with the requirements of Rule 11Ac1-1, 
some vendors have been reluctant to include CSE 
System quotations in displays provided to subscribers 
because of the higher costs to such vendors of 
processing quotations which are not transmitted to 
them in a single data stream. As a result, CSE 
System quotations have not received the type of 
widespread distribution which is consistent with the 
Congressional goal of ‘‘assur[ring] . . . the availability 
to brokers, dealers and investors of information with 
respect to quotations and transactions in securi- 
ties... Inclusion of CSE System quotations in the 
consolidated data stream contemplated by the CQ 
Plan would ensure that widespread distribution and 
contribute to meeting the statutory objective. 


In addition, the Commission believes that the CSE 
and the System operator should move expeditiously 
to resolve whatever technical problems the CSE has 
in achieving a linkage between the CSE System and 
the ITS, and that the CSE should take whatever steps 
are necessary to arrive at a satisfactory basis for such 
a linkage. Automated trading systems such as the 
CSE System have many desirable features— 
increased speed and efficiency, as well as the ability 
to generate a complete ‘‘audit trail’ for surveillance 
purposes—which may make such systems appropri- 
ate as national market system facilities for linking and 
integrating brokers and dealers trading over-the- 
counter. However, in order for such systems to be 
consonant with the objectives of a fully operational 
national market system, they must be linked to the 
markets existing on traditional exchange floors so 
that there is the maximum degree of order interaction 
between the two different types of markets. 





Footnote 21— Continued 


Commission extended its temporary approval of the 
CQ Plan for an additional 12 months (Securities 
Exchange Act Release No. 15511 (January 24, 1979), 
44 FR 6230), and, on February 20, 1979, quotations 
of third market makers (collected by the NASD) were 
added to the consolidated quotation data stream. 


22Section 11A(a)(i)(C)(iii) of the Act. 


Moreover, a linkage between the CSE System and 
the ITS is essential to achieving nationwide protec- 
tion for public limit orders. As the Commission 
indicated in its recent national market system Status 
Report: 


The Commission believes that nation- 
wide price protection—whereby any 
appropriately displayed public limit 
order for a qualified security is assured 
of receiving an execution prior to any 
execution by a broker or dealer at an 
inferior price—should be a basic 
characteristic of a national market 
system. 


In furtherance of this objective, on April 26, 1979, the 
Commission published for comment a proposed rule 
requiring mandatory price protection on an 
intermarket basis.“* The proposed price protection 
rule, Rule 11Ac1-3 under the Act (17 CFR 
§240.11Ac1-3), would require that all public limit 
orders in securities covered by the rule“? which are 
collected in a particular market center“° and dissemi- 





23Status Report, supra note 15, at 18-19, 44 FR at 
20362-63. 


24S ecurities Exchange Act Release No. 15770 (April 
26, 1979), 44 FR 26692. 


25Proposed Rule 11Ac1-3 would cover all reported 
securities included in a market linkage system imple- 
mented or operated in accordance with a plan 


approved by the Commission under Section 
11A(a)(3)(B) of the Act. The proposed rule would 
therefore cover all securities included in the ITS, 
although the definition of market linkage system is 
broad enough to cover the CSE System if it joins with 
another self-regulatory organization to file a Section 
11A(a)(3)(B) plan covering the implementation or 
operation of the CSE System. As a practical matter, 
however, all securities which are currently actively 
traded in the CSE System would be covered by the 
proposed rule because they are also included in the 
‘TS: 


26The term “market center’’ would be defined to 
mean, with respect to any security covered by the 
rule, (i) any exchange on which or through whose 
facilities transactions in that security are executed, 
and (ii) any third market maker who executes, in that 
capacity, transactions in that security. 
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nated by that market center for display in other 
market centers (‘‘displayed public limit orders”), 
receive intermarket price protection against execu- 
tions at inferior prices. The proposed rule would 
prohibit any broker or dealer, on and after the 
effective date of the rule, from executing a trans- 
action in any market center, in any security subject to 
its provisions, at a transaction price inferior to the 
price of any displayed public limit order unless that 
broker or dealer, either simultaneously with or 
immediately after execution of the transaction, 
satisfies all such displayed public limit orders which 
are at superior prices. If proposed Rule 11Ac1-3 is 
adopted, all displayed public limit orders in securities 
covered by the rule held on exchanges, in the 
over-the-counter market and in the CSE System will 
be required to be protected against any execution at 
an inferior price, regardless of the market of 
execution. As a result, if the CSE System is to 
become a permanent feature of a national market 
system, it will be necessary to provide a link between 
the CSE System and the other market centers 
(whether exchanges or over-the-counter markets) by 
achieving a computerized interface with the ITS (and 
such other market linkage or automated trading 
systems as may — in the future) permitting two- 
way communication. 


The CSE has indicated that it ‘‘it initiating steps to 
make its markets available on the Consolidated 
Quotation System and will also explore methods of 
interfacing with the Intermarket Trading System.” 

The Commission intends to monitor closely develop- 
ments in this area, and to take further action with 
respect to the CSE experiment if the Commission 
determines that such action is necessary or appropri- 





27 Although, in connection with the recent 
publication of the Commission’s limit order protection 
proposal, the Commission indicated that intermarket 
price protection between market centers linked by the 
ITS and the CSE System might be achieved by 
having CSE System terminals available in each such 
market center, such an alternative would require 
participants in those market centers to use two 
different systems to communicate with all of the 
various markets and simply may not be feasible for 
handling active market situations. 


281 etter from K. Richard B. Niehoff, President, CSE, 
to George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, July 24, 1979, contained in 
File No. S7-735-A. 
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ate in light of the progress made towards a national 
market system or otherwise in furtherance of the 
purposes of the Act. 


IV. Conclusion 


The Commission finds that the CSE proposal to 
extend authorization of the CSE System for an 
additional three-year period, until January 31, 1983, is 
consistent with the requirements of the Act, particu- 
larly the requirements of Sections 6(b) and 11A. In so 
approving the extension, the Commission is mindful 
that a fundamental objective of the Act, as amended 
by the Securities Acts Amendments of 1975, is ‘‘to 
enhance competition and to allow economic forces, 
interacting within a fair regulatory field, to arrive at 
appropriate variations in practices and services.” 
The Commission believes that the CSE System 
experiment represents one positive response to the 
Act's mandate for the development of a national 
market system and to the Commission’s January 
1978 statement’” calling upon the securities industry 
to pursue particular facilities initiatives in furtherance 
of the national market system objectives of the Act 
and that the CSE System offers a unique opportunity 
to study whether an automated trading facility can 
link various types of exchange based and —* 
brokerdealers in differing geographic locations. 1 


In addition, by permitting direct access to the CSE 
System by specialists on other exchanges (both for 
agency and principal orders) without requiring CSE 
membership, the “‘open access” nature of the CSE 
experiment appears to afford an opportunity for 
enhanced competition among brokers and dealers, 
among exchange markets, and between exchange 
markets and markets other than exchange markets. 
Extension of the CSE experiment therefore appears to 
be the kind of ‘“‘competition-enhancing”’ development 





29Senate Comm. on Banking, Housing and Urban 
Affairs, Report to Accompany S. 249, Sen. Rep. No. 
94-75, 94th Cong., 1st Sess. 8 (1975), reprinted in, 
[1975] U.S. Code Cong. & Ad. News 179, 186. 


30Securities Exchange Act Release No. 14416 
(January 26, 1978), 43 FR 4354. 


31Status Report, supra note 15, at 33, 44 FR at 
20365. 





which the Commission should foster under the Act in 
carrying out the Act’s national market system 
mandate. 


The Commission notes, however, that, in keeping 
with the experimental nature of the CSE System, the 
Commission intends to continue to monitor closely 
the activities of the CSE, the System operator and 
persons trading in the CSE System to ensure that the 
CSE pilot continues of develop in a manner 
consistent with the requirements of the:Act and the 
objectives of an evolving national market system. 
Accordingly, the Commission is also requesting that 
the CSE continue to provide the Commission with 
data and reports essential to monitoring the CSE 
System.32 Further, the Commission is requesting the 
CSE to file with the Commission an annual status 
report on the pilot, not later than November 30 of 
each calendar year the CSE System is in operation 
(beginning with 1979), describing its experience with 
the system during the preceeding 12 months. On the 
basis of those reports and its ongoing monitoring 
program, the Commission will make periodic assess- 
ments of the CSE System and, notwithstanding its 
approval granted herein (i) may take regulatory action 
to modify the pilot, or (ii) require that changes or 
modifications be made in the CSE System during the 
extension period as requested or required by the 
Commission. 


IT IS HEREBY ORDERED, pursuant to the Commis- 
sion’s authority under the Act, and particularly 
Sections 11A and 19(b)(2) thereof, that the above- 
referenced rule change be, and it hereby is, 
approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








32See letter to Gerald C. Oaks, Chairman of the 
Board of the CSE, from Andrew M. Klein, Director of 
the Division of Market Regulation, dated June 30, 
1978. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16216/September 21, 1979 


In the Matter of 


Request for Exemption from Market Identification Re- 
quirements of Rule 17a-15 under the Securities Ex- 
change Act of 1934 


File No. 4-208. 
ORDER GRANTING TEMPORARY EXEMPTIONS 


Notice is hereby given that the Securities and Ex- 
change Commission has extended temporary exemp- 
tions, subject to certain conditions, from Rule 17a-15 
under the Securities Exchange Act of 1934 (’“Act’’)! 
(and any plan declared effective by the Commission 
pursuant to that Rule) granted to the Consolidated 
Tape Association (‘CTA’) and Securities Industry 
Automation Corporation (“SIAC’’), insofar as that 
Rule or plan requires that last sale reports dissemi- 
nated by means of moving ticker displays be accom- 
panied by a market identifier indicating the market of 
execution. 


Rule 17a-15 requires that last sale reports of trans- 
actions reported pursuant to that Rule be accom- 
panied by an identifier indicating the market of exe- 
cution. Paragraph (b) of Rule 17a-15- provides that 
“lelach . . . composite tape or interrogation system, 
in displaying last sale reports, shall identify the 
marketplace where each transaction was executed.” 


In addition, the joint industry plan governing the 
consolidated transaction reporting system (‘‘consoli- 
dated system’’) filed with and declared effective by 
the Commission pursuant to Rule 17a-15 (“CTA 
Plan’’) contains a_ similar requirement. 





117 C.F.R. § 240.17a-15 (1978). 


2The Rule defines the term “composite tape’”’ to 
mean a ‘‘moving, real-time last sale reporting 
system.’’ Rule 17a-15(b). 


3See CTA Plan, ‘‘Plan Submitted Pursuant to Rule 
7a-15 of Securities Exchange Act of 1934,” § Vie), 
41, at 18, contained in File No. S7-433. 
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On March 9, 1978, the New York (“NYSE”), 
American (‘‘Amex’’), Boston (‘‘BSE’’), Pacific 
(“PSE"’) and Philadelphia (‘“PhIx’’) Stock Exchanges 
(collectively, ‘‘filing exchanges’’), filed jointly with the 
Commission a “Plan for the Purpose of Creating and 
Operating and Intermarket Communications Linkage’’ 
(“ITS Plan’’).4 The ITS Plan contemplates the Imple- 
mentation of an Intermarket Trading System (“ITS’’) 
linking the participating exchanges (collectively, 
“Participants’’) and providing facilities and proce- 
dures for (1) rapid and efficient routing of commit- 
ments to trade and administrative messages between 
and among Participants, and (2) participation, under 
certain conditions, by members of all participating 
markets in opening transactions in those markets. 


In connection with implementation of the ITS Plan, 
the filing exchanges requested certain regulatory 
actions by the Commission. First, the filing 
exchanges requested that the Commission approve 
the ITS Plan and issue ‘‘an order pursuant to Section 
11A(a)(3)(B) of the Act evidencing such 
approval.’’? Second, the filing exchanges requested 
that the Commission either amend Rule 17a-15 or, 
issue an exemptive order pursuant to paragraph (h) of 
that Rule, to permit the deletion of market identifiers 
from moving ticker dispiays for all transactions 
effected in any market center which was scheduled 
to participate, or was participating, in the ITS 
(including transactions not effected through, and se- 
curities not then traded in, that system). 





4p copy of the ITS Plan, as amended April 25 and 
July 1, 1978, is contained in File No. 4-208. 


5The ITS also contemplates the display of composite 
quotation information on the floor of each of the 
participating exchanges (at the designated trading 
post) so that members of each participating exchange 
will be able to determine readily the best bid and offer 
for a particular security available from any participant. 
See ITS Plan, supra note 4 at § 5(a), 41, at 6. 


6Letter from Robert C. Hall to Andrew M. Klein, 
Director, Division of Market Regulation, SEC, dated 
March 8, 1978. See Securities Exchange Act Release 
No. 14661 (April 14, 1978), 43 FR 17419. 


7On April 5, 1978, the CTA filed with the Commis- 
sion, and on April 25, 1978, the CTA refiled with the 
Commission an amendment to the CTA Plan which, 
in part, would have provided for the deletion of 
market identifiers for ticker display purposes of all ITS 
participants with respect to transactions occurring in 
their market centers. See Securities Exchange Act 
Release No. 15253 (October 20, 1978), 43 FR 50520. 
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In response to this request, on April 14, 1978, 
simultaneously with its temporary approval of the 
ITS8 the Commission issued temporary, conditional 
exemptions to the CTA and SIAC from the market 
identifier requirements of Rule 17a-15 insofar as such 
requirements apply to moving ticker displays.¥. The 
temporary exemptions were granted for a period of 
120 days or until the Commission took final action 
with respect the ITS Plan, whichever occurred first. 
The Commission at that time also requested 
interested persons to submit written views, data and 
arguments with respect to these exemptions. 


In granting the temporary exemptions, the 
Commission noted that, among other matters, 
removal of market identifiers for less than all market 
centers reporting transactions in the consolidated 
system would be discriminatory and anti-competitive 
as to those market centers whose transactions would 
continue to be reported with an identifier. Accord- 
ingly, although the Commission granted the 
requested relief, that relief was conditioned on the 
prompt removal, as soon as technically feasible, of 
such identifiers on moving ticker displays for all trans- 
actions as to which last sale information is reported in 
the consolidated system, regardless of the market of 
execution. 


On April 7, 1978, the ITS began operations, linking 
the NYSE and Phlx in eleven multiply-traded issues 
and permitting display of quotations, without size, in 
those securities. Simultaneously, CTA and SIAC 
deleted market identifiers from all moving ticker 
displays with respect to transactions effected on all 
market centers having agreed to participate in the 
ITS, (the BSE, MSE,!9 PSE and Phix). One week 
later, on April 24, 1978, the CTA and SIAC removed 
market identifiers from moving ticker displays with 
respect to all remaining market centers reporting 
transactions through the consolidated system (the 
Cincinnati Stock Exchange, Inc., the National Asso- 





8See ITS Order, supra note 6. 


9Securities Exchange Act Release No. 14662 (April 
14, 1978) (‘First Exemptive Order’), 43 FR 17422. 


10The MSE announced its intention to participate in 
ITS on April 14, 1978, and the ITS Plan was accord- 
ingly amended on April 25, 1978. See ITS Plan supra 
note 1. 





ciation of Securities Dealers, Inc. and Institutional 
Network Corporation). 


On August 11, 1978, the Commission reviewed the 
activities pursuant to the conditional exemptions in 
the First Exemptive Order and determined to extend 
the exemptions for one year. In extending the 
conditional exemption, the Commission noted that 
although the ‘“‘limited commentary” in response to 
the First Exemptive Order had ‘‘generally opposed the 
deletion of market identifiers from moving ticker dis- 
plays,’’12 the Commission concluded that an exten- 
sion of the conditional exemptions was appropriate 
“in order to provide other interested persons time to 
submit their views.” Moreover, the Commission 
further noted that because it intended to propose a 
rule under the Act ‘‘which would require deletion of 
market identifiers from moving ticker displays,” it 
was “‘appropriate to continue the exemptions granted 
to the CTA and SIAC pending the outcome of [that] 
rulemaking proceeding.”’ 


On October 20, 1978, the Commission issued for 
comment proposed Rule 11Ac1-2 under the Act, !5 
which Rule would require that ‘‘[n]o moving ticker or 
consolidated last sale display shall identify the market 
center in which a particular transaction in a reported 
security has been executed.’’!6 The Commission has 
received substantial commentary discussing proposed 
Rule 11Ac1-2(b)(2).17_ Because the Commission is 
actively reviewing this commentary it would appear 
appropriate to continue the conditional exemptions 
granted to CTA and SIAC pending the outcome of 





11Securities Exchange Act Release No. 15059 
(August 11, 1978) (‘Second Exemptive Order’’), 43 
FR 36736. 


127g, at 5, 43 FR at 36737. See File No. 4-208. 
13), 
147g. at 6, 43 FR at 36737. 


15see Securities Exchange Act Release No. 15251 
(October 20, 1978), 43 FR 50615. 


16Proposed Rule 11Ac1-2(b)(2)(iii), id. at 72, 43 FR at 
50626. See id. at 17-31, 43 FR at 50617-20. 


17 See File No. $7-759. 


the Rule 11Ac1-2 proceeding. Moreover, the 
concerns identified by the Commission in the First 
and Second Exemptive Orders still appear applicable 
to these exemtpions. 


IT 1S HEREBY ORDERED, pursuant to paragraph (h) 
of Rule 17a-15, that the conditonal exemptions from 
the market identification requirements of the Rule 
and the CTA Plan granted to CTA and SIAC on April 
14, 1978, and extended on August 11, 1978, be ex- 
tended for the period beginning August 12, 1979 and 
ending January 31, 1983 or the date the Commission 
concludes its proceeding regarding proposed Rule 
11Ac1-2, whichever is earlier. This exemption is 
subject to modification or revocation at any time if 
the Commission determines that such action is 
necessary or appropriate in light of progress made 
toward a national market system or otherwise in 
furtherance of the purposes of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16217/September 21, 1979 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
CORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


IN- 


(SR-CBOE-79-8) 


ORDER APPROVING PROPOSED RULE CHANGE 


On August 6, 1979, the Chicago Board Options Ex- 
change, Incorporated filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 


SEC DOCKET/485 





“Act'’) and Rule 19b-4 thereunder, copies of a pro- 
posed rule change which defines combination orders 
and accords to combination orders the same limited 
exception to book priority which is presently 
accorded to spread and straddle orders. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16114, 
August 16, 1979) and by publication in the Federal 
Register (44 FR 49538, August 23, 1979). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule change 
between the Commission and any person were 
considered and (with the exception of those state- 
ments or communications which may be withheld 
from the public in accordance with the provisions of 5 
U.S.C. 8552) were made available to the public at the 
Commission's Public Reference Room. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
national securities exchanges, and in particular, the 
requirements of Section 6, and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned pro- 
posed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








IThe CBOE staff has informed the Commission staff 
that the CBOE will require executing members to 
identify combination orders by checking the box on 
the floor order ticket labelled ‘straddle’. In addition, 
the order ticket will designate the put and call series 
which are the subject of the combination order. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16218/September 24, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6126/September 24, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16219/September 24, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6128/September 24, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16220/September 25, 1979 


Admin. Proc. File No. 3-4694 
In the Matter of 


RICHARD O. BERTOLI 
1 Van Terrace 
Sparkill, New York 


ARNOLD L. FREILICH 
1157 East Laurelton Parkway 
Teaneck, New Jersey 


OPINION OF THE COMMISSION 


BROKER-DEALER PROCEEDINGS 


Grounds for Remedial Action 





Fraud 


Failure to Comply with Short Selling and Rec- 
ordkeeping Requirements 


Where president and secretary-treasurer of 
registered broker-dealer failed to deliver fully-paid 
securities to customers who requested them, 
failed to comply with recordkeeping requirements; 
and president falsely represented to other broker- 
dealers that certain sales of securities were long, 
and violated short selling requirements, he/d, in 
public interest to bar president and secretary- 
treasurer from association with any broker or 
dealer. 


APPEARANCES: 
Richard O. Bertoli and Arnold L. Freilich, pro se. 


William D. Moran, Donald N. Malawsky, Franklin D. 
Ormsten, Harry L. Garmansky and Thomas E. 
Boccieri, for the Commission’s Division of Enforce- 
ment. 


Richard O. Bertoli and Arnold L. Freilich, who were, 
respectively, president and secretary-treasurer of 
Executive Securities Corp., formerly a registered 
broker-dealer,' appeal from the adverse decision of 
an administrative law judge. The law judge found 
that respondents violated antifraud, recordkeeping 
and_ short-selling provisions. He concluded that 
Bertoli and Freilich should both be barred from asso- 
ciation with any broker or dealer. On the basis of an 
independent review of the record, we make the 
following findings. 





lExecutive, a respondent in this proceeding, did not 
appeal from the administrative law judge’s order re- 
voking its broker-dealer registration. Executive 
Securities Corp., Securities Exchange Act Release 
No. 12854 (October 4, 1976), 10 SEC Docket 656. 


20ur findings are based on a clear and convincing 
standard of proof. 


A. Centronics 


On February 14, 1975, a trustee was appointed to 
liquidate Executive under the Securities Investor Pro- 
tection Act (SIPC trustee”).2 The administrative 
law judge found that, during the period from October 
1974 to the date the trustee was appointed, respond- 
ents engaged in a scheme to defraud by failing to 
deliver stock of Centronics Data Computer Corp. to 
customers who had paid for the stock. The 
pertinent facts are as follows: 


Just prior to the period in question, the brokerage 
firm of McNeill Securities Corporation (‘“McNell’’) 
became, in effect, a division of Executive, and 
McNell’s president, Thomas McNell (’’T. McNell’’), 
joined Executive as a vice president. Thereafter, the 
accounts of various customers who had purchased 
Centronics stock from McNell were transferred to 
Executive and, between October 1974 and January 
1975, Executive sold more than 100,000 additional 
shares of Centronics stock to McNell customers. Al- 
though T. McNell was advised by Executive that the 
firm was purchasing the necessary shares, in fact 
such was not the case. 


Despite repeated requests for delivery, of which both 
Bertoli and Freilich were aware, many customers who 
had paid for their stock in full never received it.© For 





35./.P.C. and S.E.C. v. Executive Securities Corp., 
75 Civil Action No. 733 (U.S.D.C., S.D.N.Y.). 


4The trustee found that Executive owed 75,135 
shares of Centronics stock to 77 customers who had 
purchased their shares in cash or margin accounts. 
Since the firm did not have the stock, the trustee 
paid the customers $596,000. 


SThese customers had purchased their stock in cash 
accounts, or in margin accounts in which the debit 
balances had subsequently been paid. 


6Respondents point to the “affidavit’’ of Executive's 
margin clerk concerning the delivery of Centronics 
stock to customers who requested it. But the so- 
called affidavit is unsigned. Moreover, respondents 
merely attached it to their brief, and made no effort 
to adduce it as additional evidence in accordance 
with Rule 21(d) of our Rules of Practice. Hence the 
purported affidavit is not properly before us. 
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example, on January 6, 1975, T. McNell instructed 
Executive's back office to deliver at least 3,475 shares 
of fully paid Centronics stock to 16 customers.’ But 
delivery of the shares was never made. 


In an effort to conceal the fact that Executive did not 
have the Centronics shares which it had sold to 
customers, respondents effected a series of contrived 
bookkeeping maneuvers. These actions may be sum- 
marized as follows: 


a. In October and November of 1974, 
Vecat, Inc. and Hemisphere Investment 
Services, Ltd., two Bertoli-controlled corpor- 
ations that maintained accounts with 
Executive,? purportedly sold 114,675 shares 
of Centronics short to Executive's trading ac- 
counts, thereby reducing the aggregate short 
position in those accounts. 


b. The prefix ‘00’ had been used to 
record the transactions of a// of Executive's 
customers, including those in the McNell 
division. On December 13, the individual 
accounts of the McNell customers were 
isolated by transferring them, pursuant to 
Freilich’s instructions, to a new code desig- 
nated by the prefix ‘’15.’" At the same time, 
Executive set up a single omnibus account in 
the ‘’00’’ code which reflected the aggregate 
long position of the McNell customers’ in- 
dividual accounts. 


c. On December 16, again pursuant to 
Freilich’s instructions, 114,675 shares of 
Centronics were transferred from the ‘00’ 
omnibus account to the accounts of 
Hemisphere and Vecat, 'Y thereby eliminating 





7The instructions were issued on the forms provided 
by Executive for the transfer and delivery of 
securities. 


8Bertoli was president of both Vecat and Hemisphere. 


9Bertoli wrote the order tickets reflecting the sale of 
at least 112,500 shares. 


10 Following the transfer, the ‘‘00’’ omnibus account 
was long only 4,750 shares of Centronics. 
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the short positions in these accounts that 
resulted from their purported original sales to 
Executive. But no corresponding entries were 
made in the ‘’15’’ code accounts. 


After the transfer of Centronics stock from the “00” 
omnibus account on December 16, that account no 
longer contained the aggregate long position of the 
McNell customers’ individual accounts, the very 
function it was designed to serve. Hence respondents 
failed to maintain accurate records in compliance 
with applicable requirements. 


We think it clear that respondents’ recordkeeping 
maneuvers were designed to conceal the fact that 
Executive owed large amounts of stock to McNell 
customers. We note that Executive furnished its 
auditor, who was examining its records as of 
December 31, 1974, its customers’ ledger in the “‘00" 
code. But the auditor, who had been retained to pre- 
pare Executive’s annual financial report to this 
Commission, was not given any records reflecting the 
McNell customer accounts. Although respondents 
deny that any records were concealed, the auditor 
testified that he proceeded with his audit on the 
assumption that he had obtained Executive's 
“complete customer ledger.” It is clear that he 
was unaware of the McNell customers’ long positions 
in Centronics in the ‘15” code accounts. ! 


It is well established that a dealer impliedly represents 
to customers that securities transactions will be con- 
summated promptly. Here that representation 
was, in many cases, false. As previously noted, 





11The requirement that records be kept embodies the 
requirement that such records be true and correct. 
See, e.g., Lowell Niebuhr & Co., Inc., 18 S.E.C. 471, 
475 (1945). 


12He sent confirmation requests only to customers 
listed under the “00” code. 


13The auditor did not complete his audit since, as 
previously noted, a SIPC trustee was appointed in 
February 1975 to liquidate Executive. 


14See, e.g., Lewis H. Ankeny, 29 S.E.C. 514, 516 
(1949); Carl J. Bliedung, 38 S.E.C. 518, 521 (1958); 
Ned J. Bowman Company, 39 S.E.C. 879, 883 
(1960). See also Securities Exchange Act Release No. 
6778 (April 16, 1962). 





customers had paid for their stock in full. But Execu- 
tive did not use their funds, or any other funds, to 
acquire the stock and, consequently, was unable to 
deliver it, despite repeated requests for delivery. '9 In- 
stead Bertoli and Freilich engaged in bookkeeping 
maneuvers to conceal the firm’s obligations to the 
customers. The record is unclear as to what became 
of the money the customers paid. Presumably it was 
used to pay the firm’s expenses. '? In any event, the 
SIPC trustee, who: was appointed about two months 
after the bookkeeping maneuvers, was unable to find 
either the stock or the money, and had to reimburse 
the customers out of SIPC advances. 


We conclude that Bertoli and Freilich willfully violated 
or willfully aided and abetted violations by Executive 
of Section 17(a) of the Securities Act, and Sections 
10(b) and 17(a) of the Securities Exchange Act and 
Rules 10b-5 and 17a-3 thereunder. 17 





15Respondents contend that the confirmations sent 
to customers disclosed that Executive might take a 
short position in Centronics. However, that disclosure 
neither informed customers that respondents would 
fail to deliver fully paid stock to customers who 
requested it, nor excused such failure. Respondents 
further argue that, when customers opened accounts 
with Executive, they instructed it to hold their 
securities in street name. But, with respect to the 
customers in question, those instructions were sub- 
sequently countermanded. 


16This practice by a broker-dealer has been recog- 
nized for many years as a fraud upon the customer. 
See Weiss, Registration and Regulation of Brokers 
and Dealers, p. 181 (1965). 


17We also find, as alleged in the order for proceed- 
ings, that on March 18, 1975, the United States 
District Court for the Southern District of New York 
permanently enjoined Bertoli, with his consent and 
without his admitting or denying the charges against 
him, from violating our recordkeeping requirements. 
S.E.C. v. Richard O. Bertoli, 75 Civil Action File No. 
733. 


Assuming that the Supreme Court's interpretation of 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder in Ernst & Ernst v. Hochfelder, 425 U.S. 
185 (1976), is applicable to proceedings of this sort, a 
position with which we disagree, we find that 
respondents had the requisite scienter. Hence 


B. IBM 


1. The administrative law judge found that Bertoli 
violated antifraud and short selling provisions in con- 
nection with the sale of stock of International Busi- 
ness Machines Corp. (‘‘IBM’’). 


In January and February 1975, Vecat and three other 
Bertoli-controlled accounts'8 sold a total of 32,900 
shares of IBM through Executive and other brokers 
with which they maintained accounts. When 
questioned by certain of these brokers, Bertoli and 
his agent assured them that the sales in question 
were long. However, none of the stock was ever 
delivered. The other brokers involved in the trans- 
actions bought the stock in, suffering losses of 
$915,000. 


Bertoli contends that the sales at issue were long. He 
claims that one of his controlled accounts had a 
delayed delivery contract to purchase over 65,000 
shares of IBM, and had allocated the requisite shares 
to the other accounts. It is true that Rule 3b-3 under 
the Exchange Act provides that a person is deemed 
to own a security if he has a binding contract to 
purchase it. But the record does not support 
Bertoli’s claim. No copy of the alleged contract was 
introduced into evidence. Nor does the record 
contain any other evidence that such a contract ever 
existed. 


We think it clear that the Bertoli-controlled accounts 
made short sales, and that Bertoli practiced a deliber- 





respondents’ violations of antifraud provisions were 
clearly willful. 


Respondents further argue that their recordkeeping 
violations were not willful. However, willfulness in 
this context means no more than _ intentionally 
committing the act which constitutes the violation. It 
does not require that the actor also be aware that he 
is violating the law. Arthur Lipper Corp. v. S.E.C., 
547 F.2d 171, 180 (C.A. 2, 1976), cert. denied, 434 
U.S. 1009; Tager v. S.E.C., 344 F.2d 5, 8 (C.A. 2, 
1965). 


18These accounts were: Freelton Investments, Ltd., 
Lilrich Mines, Ltd., and Catherine Condosta. Bertoli 
was president of Freelton and Lilrich, and Catherine 
Condosta was the maiden name of Bertoli’s wife. 
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ate deception on those brokers to whom contrary 
representations were made. We accordingly find 
that he willfully violated Section 17(a) of the Secu- 
rities Act and Section 10(b) of the Exchange Act and 
Rule 10b-5 thereunder. 


2. During the relevant period, Executive was a 
member of a national securities exchange. Section 
10(a) of the Exchange Act and Rule 10a-1 thereunder, 
as then in effect, prohibited such a member from 
marking a sell order “‘long” unless the security was 
carried in the seller's account, or the member was 
informed that the seller owned it and would deliver it 
as soon as possible. 


During January and February, 1975, the four Bertoli- 
controlled accounts sold shares of IBM short through 
Executive. Sales in those accounts were effected 
pursuant to Bertoli’s instructions. And Bertoli admits 
that Executive’s order tickets were marked long. Thus 
Bertoli willfully aided and abetted violations of 
Section 10(a) of the Exchange Act and Rule 10a-1 
thereunder. 


Respondents make various procedural arguments. 
We deal with these issues below. 


A. Motion to Suppress 


Respondents assert that our staff, acting in concert 
with the SIPC trustee, engaged in an illegal search 
and seizure of Executive’s records. They ask us to 
suppress those records and the testimony based 
thereon, and ask for a hearing on their motion. Our 
staff denies that it ‘‘directed or engaged” in an illegal 
search and seizure. We think it clear that, under 





19We accordingly find that he had the requisite intent 
to defraud under Hochfelder. See n. 17, supra. 


20See U.S. v. Naftalin, U.S. (1979). 


21See n. 17, supra. The administrative law judge also 
found Freilich responsible for the antifraud and short 
selling violations involving IBM stock. But we do not 
think that the record warrants adverse findings 
against Freilich in connection with these violations. 
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principles of res judicata or collateral estoppel, this 
issue cannot now be relitigated.22 In 1978, a federal 
district court affirmed a bankruptcy judge’s rulings 
that the SIPC trustee was the lawful custodian of all 
of Executive’s records, and that the trustee properly 
permitted our staff to inspect, copy, and remove 
such portions of those records as our staff 
requested. 


Moreover, respondents were aware of the grounds 
for their motion to suppress prior to the hearings 
herein. Yet they made no objection at the hearings to 
the introduction of any evidence or the presentation 
of any testimony on the ground that it was derived 
from an illegal search and seizure, despite the fact 
that our Rules of Practice rerquire that such an 
objection be made at that time. In fact, 
respondents did not make their motion to suppress 
until long after the hearings had ended. We think it 
clear that respondents’ motion is untimely, and that 
they are now precluded from challenging the 
admissibility of evidence at the hearings. 


In light of the foregoing, we deny respondents’ 
motion to suppress and their request for a hearing. 


B. Motion to Dismiss 


Respondents also move to dismiss these proceedings 
on the ground of asserted misconduct on the part of 





22See Parklane Hosiery Co., Inc. v. Shore, U.S. 
(1979). See also 1B Moore’s Federal Practice 
q0.405[1], pp. 621-3 (1974). 


235.1.P.C. and S.E.C. v. Executive Securities Corp. 
and Richard O. Bertoli, et al., 75 Civ. Action No. 733 
(S.D.N.Y., July 24, 1978). See also Section 17(b) of 
the Exchange Act (formerly Section 17(a)). 


We further note that the Supreme Court declined to 
exclude illegally seized evidence in a civil tax case, 
and stated that it had never applied the exclusionary 
rule in a civil proceeding. United States v. Janis, 428 
U.S. 483, 447 (1976). 


24See Rule 11(e) of our Rules of Practice. 


25See U.S. v. Mauro, 507 F.2d 802, 805-7 (C.A. 2, 
1974), cert. denied, 420 U.S. 991. See also Rules 
12(b)(3) and 41(f) of the Federal Rules of Criminal 
Procedure. 





our staff. They claim that our staff secreted exculpa- 
tory documents showing that Bertoli’s sales of IBM 
were, in fact, long. Our staff has denied that it 
engaged in any such misconduct. Moreoever, the 
firm that allegedly contracted to sell IBM stock to 
Bertoli would presumably have duplicates of any 
documents reflecting such a sale. But the record 
does not show that respondents made any effort by 
subpoena or otherwise to obtain copies of such 
documents from the alleged seller. And respondents 
offer no explanation for their failure to do so. 


Respondents further assert that, in opposition to 
Bertoli’s motion to adjourn a scheduled hearing date 
in order to obtain additional discovery, our staff 
submitted a perjured affidavit. The affidavit stated 
that, on a certain day, the SIPC trustee had produced 
various records sought by respondents. Although it 
appears that the trustee did not permit respondents 
to examine records on the day in question, it is clear 
that he did so on other occasions. In any event, 
respondents were not prejudiced since the adminis- 
trative law judge adjourned the hearings for over a 
month at Bertoli’s request. 


Finally, respondents claim that a member of our staff 
attempted to extort funds from Bertoli to forestall a 
broker-dealer inspection, and that the staff spread a 
malicious rumor that Executive was short IBM and 
could not cover its position, which led to Executive's 
financial collapse. Our staff has denied these 
charges. In any event, they are irrelevant to the 
issues before us. 


In view of the foregoing, we deny respondents’ 
motion to dismiss, and their request for a hearing on 
that motion. 


C. Bias and Prejudice 


Respondents charge the administrative law judge 
with bias and prejudice in conducting the hearings, 
and allege that such bias is reflected in his initial 
decision. We cannot agree. On the basis of a 
thorough review of the record, we are convinced that 
respondents’ allegations are without substance. 





260n May 20, 1976, we issued an order denying a 
motion by Bertoli to disqualify the law judge. We 
concluded at that time that Bertoli’s charges of bias 
and prejudice were unfounded. 


IV. 


Respondents’ violations are extremely serious. There 
can be no justification for their failure to deliver 
customers’ fully paid stock, nor can we condone the 
blatant fraud that Bertoli practiced on other brokers 
in connection with his transactions in IBM stock. In 
addition, respondents created false records which 
concealed their liabilities to customers, and thus 
deceived the auditor who had been retained to 
prepare the annual financial report that Executive was 
required to file with this Commission. Finally, we note 
that respondents, on the basis of their pleas of no/o 
contendere, were convicted of extensive violations of 
mail fraud and securities law provisions. 


The violations we have found with respect to 
respondents exhibit their blatant indifference to the 
obligation of fair dealing borne by those in the 
securities business. In addition, respondents were 
convicted of charges embracing an even wider range 
of misconduct. We have an obligation to protect in- 
vestors and brokers from further harm at respond- 
ents’ hands. 


Under all the circumstances, we think it clear that the 
public interest requires that Bertoli and Freilich be 
barred from association with any broker or dealer.2 


An appropriate order will issue.29 





27See U.S. v. Richard O. Bertoli, et al., 77-236 
(U.S.D.C., D.N.J.). Most of the charges in the 
present case are closely related to the charges in the 
criminal action. 


28We recognize that we have made no findings 
against Freilich in connection with the IBM trans- 
actions. However, in light of his participation in the 
fraudulent scheme involving the stock of Centronics, 
we do not think that a more lenient sanction is 
warranted with respect to him. We would impose a 
complete bar on Bertoli even in the absence of the 
additional findings against him. 


29We have considered all of respondents’ conten- 
tions. Their exceptions to the initial decision are 
overruled or sustained to the extent that they are in- 
consistent or in accord with the views expressed in 
this opinion. 
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By the Commission (Commissioners LOOMIS, 
EVANS, and KARMEL); Chairman WILLIAMS and 
Commissioner POLLACK not participating. 


George A. Fitzsimmons 
Secretary 





UNITED STATES OF AMERICA 
before the 
SECURITIES AND EXCHANGE COMMISSION 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16220/September 25, 1979 


Admin. Proc. File No. 3-4694 


In the Matter of 


RICHARD O. BERTOLI 
1 Van Terrace 
Sparkill, New York 


ARNOLD L. FREILICH 

1157 East Laurelton Parkway 

Teaneck, New Jersey 

ORDER IMPOSING SANCTIONS 

On the basis of the Commission's opinion issued this 


day, it is 


ORDERED that Richard O. Bertoli and Arnold L. 
Freilich be, and they hereby are, barred from associa- 
tion with any broker or dealer. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16221/September 26, 1979 


SECURITIES AND EXCHANGE COMMISSION 


[17 CFR Part 240] 


[Release No. 34-16221; File No. S7-791] 


Proposed Exemption From Section 16 of the Secu- 
rities Exchange Act of 1934 for the Acquisition of 
Equity Securities Pursuant to Dividend Reinvestment 
Plans 


AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rule. 


SUMMARY: The Securities and Exchange Commis- 
sion is publishing for comment a proposed rule which 
American Telephone and Telegraph Company has 
petitioned the Commission, pursuant to Section 4(a) 
of the Commission’s Rules of Practice (17 CFR 
201.4(a)), to adopt. The proposed rule would exempt 
from the reporting and liability provisions of Section 
16 of the Securities Exchange Act of 1934 (the 
“Exchange Act’) acquisitions of equity securities 
made by officers, directors and ten percent-beneficial 
owners pursuant to dividend reinvestment plans. 


DATE: Comments should be submitted on or before 
November 7, 1979. 


ADDRESSES: Comments should refer to File No. 
S7-791 and should be submitted in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. All comments received will 
be available for public insppection and copying in the 
Commission's Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Peter J. 
Sarkesian, Division of Corporation Finance, Securi- 
ties and Exchange Commission, Washington, D.C. 
20549 (202) 272-3318. 





SUPPLEMENTARY INFORMATION: The Commis- 
sion hereby issues Securities Exchange Act Release 
No. 34-16221 which publishes for comment proposed 
Rule 16a-11 under the Securities Exchange Act of 
1934. 


Background 


American Telephone and Telegraph Company (‘‘the 
(the ‘’Petitioner’’) has asked the Commission to adopt 
a rule exempting from Section 16 of the Exchange 
Act the acquisition of securities by officers, directors 
and ten percent-beneficial owners (‘‘insiders’’) 
pursuant to a dividend reinvestment plan. 


Dividend reinvestment plans have become increasing- 
ly popular with corporations and their shareholders in 
the last several years. The plans are often 
administered by banks and, while they may vary in 
administrative detail, they are quite similar in sub- 
stance and generally contain the following standard 
features: 


(a) All stockholders of record are eligible 
to participate; 


(b) Cash dividends on a participant's 
shares are automatically reinvested in addi- 
tional shares on a quarterly or semi-annual 
basis; 


(c) The price of additional shares pur- 
chased for participants is often 95% of the 
then market price, a discount intended to 
encourage participation; 


(d) A participant may withdraw from the 
plan at any time; 


(e) There are no brokerage commissions 
or service charges to the participant. 


Petitioner’s dividend reinvestment plan has the above 
features, and provides for quarterly reinvestment of 
cash dividends paid on its common stock. Petitioner's 
plan also provides that dividends paid on its preferred 
stock and its debt securities can also be reinvested in 
common stock, but without benefit of the 5% 
discount. 





Ipanhandle Eastern Pipeline Company has filed a 
similar request. 


Views of Petitioner 


Petitioner states that while a substantial number of its 
shareholders participate in the plan, the Company has 
found it necessary to warn its directors and officers 
that they cannot participate in the plan without being 
“locked in’’. This results from the fact that, so long 
as they are acquiring shares every three months 
under the dividend reinvestment plans, they can 
never sell any common stock of the Company 
(whether acquired under the plan or otherwise), 
without incurring liability for imputed short-term trad- 
ing profits under Section 16(b) of the Exchange Act.2 
An imputed trading profit would resuit not only from 
the 5% discount that is made available on the same 
basis to them and to all other shareholders, but also 
from market fluctuations that might occur within six 
months before or after the sale. 


Petitioner indicates that under the interpretation of 
Section 16(b) established in Smolowe v. Delendo, 
136 F. 2d 231, 239 (2d Cir. 1943), a sale price must be 
matched against the lowest purchase price occurring 
within six months before or after the date in order to 
determine the recoverable profit. The result is that, 
unless the market price is absolutely level for a period 
of 12 months or the director or officer happens to sell 
at the low of the market for the 12 month period, it is 
likely that there will be at least one dividend 
reinvestment based on a market price lower than the 
price at which the director or officer sold. In short, 
the director or officer is ‘‘locked in” in the sense that 
he can never sell any shares while participating in the 
plan without being required to pay over to the 
Company not only the discount which all 
shareholders receive under the plan but also, in most 
cases, an additonal amount based on the market 
fluctuations that happen to occur during the six 
month periods before and after his sale. 


Petitioner contends that it is not fair to the individuals 
involved and not in the public interest or in the 





2Section 16(b) of the Exchange Act provides in perti- 
nent part ‘For the purpose of preventing the unfair 
use of information which may have been obtained by 
such beneficial owner, director, or officer by reason 
of his relationship to the issuer, any profit realized by 
him from any purchase and sale, or any sale and 
purchase of any equity security of such issuer (other 
than an exempted security) within any period of less 
than six months, ... , shall inure to and be recov- 
erable by the issuer... .” 
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interest of investors for directors and officers partici- 
pating in a dividend reinvestment plan to be “locked 
in.’ Directors and officers need some flexibility in 
their personal financial affairs. So long as 
reinvestment of dividends makes it impracticable for 
them to sell any company shares, they may well 
conclude that it would not be wise to reinvest 
dividends. Petitioner submits that it is in the interest 
of shareholders that directors and officers have a 
stake in the business and that they should not be 
discouraged from increasing their holdings through 
dividend reinvestment, as the present regulatory 
structure does. 


Finally, Petitioner believes that the slow, steady 
growth of investment that results when a director or 
officer simply leaves his dividends and interest with 
the Company, instead of having them distributed, is a 
method of acquisition which is exceptionally free 
from the dangers of abuse against which Section 
16(b) was directed, that is, the use of short-term 
trading to profit from inside information. 


Accordingly, Petitioner recommends the adoption of 
the following rule: 


Rule 16a-11. Exemption for Acquisitions 
under Dividend Reinvestment Plans. Any 
acquisition of securities shall be exempt from 
Section 16 if it is made pursuant to a plan 
providing for the regular reinvestment in such 
securities of dividends payable thereon or of 
dividends or interest payable on other 
securities of the same issuer, provided that 
the plan is made available on the same terms 
to all holders of securities of the class so 
acquired. 


Discussion 


The Commission is aware that none of the existing 
rules under Section 16 of the Exchange Act provides 
any relief from the operation of Section 16(b) for 
insider participants in dividend reinvestment plans 





3Rule 16a-9 provides a temporary exemption from 
reporting small acquisitions which would cover most 
dividend reinvestments, and Rule 16a-10 provides 
that transactions exempted by the Commission from 
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and, in fact, that many insiders do not participate in 
their company plans for this reason. Petitioner's 
proposed rule would exempt dividend reinvestment 
plan acquisitions from the reporting requirements of 
Section 16)a) as well as the liability provisions of 
Section 16(b).4 


In accordance with the provisions of Section 4(b) of 
the Commission’s Rules of Practice (17 CFR 201.4(b)) 
and in order to obtain the widest possible range of 
comments for use in its consideration of the 
proposed rule, the Commisssion has decided to invite 
public comment on proposed Rule 16a-11. 


Authority 


The Commission hereby publishes proposed Rule 
16a-11 pursuant to the Securities Exchange Act of 
1934, particularly Sections 16 and 23(a) thereof. 


The Commission does not anticipate any increased 
costs to registrants and others as a result of the 
proposed rule. However, the Commission specifically 
invites comment on the question. 


Section 23(a) of the Securities Exchange Act requires 
the Commission to consider the impact which any 
proposed rules would have on competition. While the 
Commission is not aware of any competitive impact 
likely to result from the proposal described in this 
release, commentators are invited to address that 
issue. 





Footnote 3— Continued 


Section 16(a) shall likewise be exempted from 16(b). 
However, Rule 16a-9 requires that even the small 
transactions must eventually be reported, and it is far 
from clear that Rule 16a-10 was intended to provide a 
permanent exemption from Section 16(a). In 
addition, even the temporary exemption of Rule 16a-9 
is lost if shares are sold within six months after a 
purchase. 


4it should be emphasized that the proposed rule 
exempts from Section 16 only the acquisition of 
dividend reinvestment plan securities by the insider. 
Subsequent dispositions of such securities would be 
subject to the reporting and liability provisions of 
Sections 16(a) and 16(b). 





Text of Proposal 


17 CFR Part 240 is hereby proposed to be amended 
by adding 8240.16a-11 to read as follows: 


§240.16a-11 Exemption for acquisitions under 
dividend reinvestment plans. 


Any acquisition of securities shall be exempt from 
Section 16 if it is made pursuant to a plan providing 
for the regular reinvestment in such securities of 
dividends payable thereon or of dividends or interest 
payable on other securities of the same issuer, pro- 
vided that the plan is made available on the same 
terms to all holders of securities of the class so 
acquired. [Secs. 16, 23(a), 48 Stat. 896, 901; 15 
U.S.C. 78p, 78wia).] 


By the Commission. 


George A. Fitzsimmons 
Secretary 


September 26, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 34-16222/September 26, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE BOSTON STOCK EXCHANGE CLEARING 
CORPORATION (File No. SR-BSECC-79-7) 


The Boston Stock Exchange Clearing Corporation 
has submitted a proposed rule change, pursuant to 
Section 19(b)(1), as amended by Pub. L. No. 94-29, 
16 (June 4, 1975), and Rule 19b-4 thereunder, to 
extend, until October 9, 1979, a charge of 2 cents per 
share on trades effected through the Intermarket 
Trading System, other than those trades effected as 
a result of the commitments to trade received at the 
Boston Stock Exchange, Inc. 


Publication of the submission is expected to be made 
in the Federal Register during the week of October 1, 
1979. Interested persons are invited to submit written 
data, views and arguments concerning the 
submission before October 5, 1979. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, N.W., Washington, D.C. 20549. 
Reference should be made to File No. SR-BSECC-79- 
- 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 20549. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission .by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES AND EXCHANGE COMMISSION 


[Release No. 34- : File No. SR-BSECC-79-7] 


SELF-REGULATORY ORGANIZATIONS 


In the Matter of 


BOSTON STOCK EXCHANGE CLEARING COR- 
PORATION 


PROPOSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1), as 
amended by Pub. L. No. 94-29, 16 (June 4, 1975), 
notice is hereby given that on August 27, 1979 the 
above-mentioned self-regulatory organization filed 
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with the Securities and Exchange Commission a pro- 
posed rule change as follows: 


Statement of the Terms of Substance of the 
Proposed Rule Change 


The proposed rule change imposed a $.02 per share 
charge on members of Boston Stock Exchange 
Clearing Corporation (‘‘BSECC’) on trades made 
through the Intermarket Trading System (“ITS”) 
other than those executed on the Boston Stock 
Exchange as a result of commitments to trade 
received at the Boston Stock Exchange. 


Statement of Basis and Purpose 


The basis and purpose of the foregoing proposed rule 
change is as follows: 


The purpose of the proposed rule change (‘’Rule 
Change’’) is to reimburse the clearing agency for 
certain additional costs which it incurs in connection 
with the clearance and settlement of trades made 
through ITS. The Rule Change imposes a fee for 
trades other than trades on the Boston Stock 
Exchange made through the ITS of $.02 per share on 
settled transactions. 


The Rule Change relates to the capacity of the 
BSECC to facilitate the prompt and accurate 
clearance and settlement of securities transactions by 
enabling it to carry on its functions in a profitable 
manner. The clearing agency will incur additional 
expenses in connection with ITS trades principally for 
the additional personnel required to report and 
reconcile ITS trades. 


The Rule Change is effective from its filing with the 
Commission until October 9, 1979. However, the 
BSECC has previously filed an additional proposed 
rule change to be considered by the Commission 
pursuant to Section 19(b)(2) of the Securities 
Exchange Act of 1934, which would adopt the 
substance of the Rule Change on a permanent basis. 


On August 30, 1978, the BSECC filed a rule change 
to impose a fee to recover both the personnel and 
finance expenses associated with the Boston Stock 
Exchange's participation in ITS. In addition to the 
$.02 per share fee, the August 30, 1978 rule change 
imposed a fee equal to the interest rate, charged at 
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the time of any ITS trade by the BSECC’s principal 
lender, times the dollar amount of any such trade. 
See Securities Exchange Act Rel. No. 15120 
(September 1, 1978), 42 FR 40968. The Commission 
summarily abrogated the August 30, 1978 rule 
change. See Securities Exchange Act Rel. No. 15192 
(September 26, 1978), 43 FR 46391. 


As indicated, in contrast to the August 30, 1978 rule 
change, the Rule Change is principally designed to 
recover personnel expenses, is effective for a limited 
period of time, and has been submitted to the 
Commission subsequent to a proposed rule change, 
to be considered pursuant to Section 19(b)(2), which 
would adopt the substance of the Rule Change on a 
permanent basis. The Rule Change is an interim 
measure to allow the BSECC to recover certain costs 
associated with clearing and settling ITS transactions 
while the Commission considers, pursuant to Section 
19(b)(2), the questions such a fee raises regarding the 
financing of costs of implementing and operating 
national market system facilities. 


No comments have been or are to be solicited; how- 
ever, an organization representing specialists on the 
floor of the Boston Stock Exchange has expressed 
opposition to the amendment. 


No burden on competition is expected. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3) of the Securities 
Exchange Act of 1934. At any time within sixty days 
of the filing of such proposed rule change, the 
Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise 
in furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Interested persons are invited to submit written data, 
views and arguments concerning the foregoing. 
Persons desiring to make written submissions should 
file 6 copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 
Washington, D.C. 20549. Copies of the filing with 
respect to the foregoing and of all written submis- 
sions will be available for inspection and copying in 
the Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of such filing will also be 
available for inspection and copying at the principal 
office of the above-mentioned self-regulatory organi- 
zation. All submissions should refer to the file number 





referenced in the caption above and should be 
submitted before October 5, 1979. 


For the Commission, by the Division of Market 
Regulations pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


September , 1979. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16223/September 27, 1979 


Admin. Proc. File No. 3-5819 


In the Matter of 


UNITED STATES STEEL CORPORATION 
600 Grant Street 
Pittsburgh, Pennsylvania 


ORDER INSTITUTING PROCEEDINGS AND FIND- 
INGS, OPINION AND ORDER OF THE COMMIS- 
SION 


The Commission deems it appropriate that 
proceedings be instituted with respect to United 
States Steel Corporation (“USSC” or “the Com- 
pany’’) pursuant to Section 15(c)(4) of the Securities 
Exchange Act of 1934 (the ‘Exchange Act’’) to deter- 
mine whether USSC’s filings with the Commission, 
for the period January 1, 1970 to the present, 
pursuant to Section 13 of the Exchange Act and the 
rules and regulations promulgated thereunder, were 
deficient as set forth below. 


Simultaneously with the institution of these 
proceedings, USSC has submitted an offer of settle- 
ment for the purpose of disposing of the issues raised 
in these proceedings. Under the terms of its offer of 
settlement, USSC, solely for the purpose of this 
proceeding, without admitting or denying the facts, 


findings or other statements set forth herein, and on 
the understanding that nothing contained herein will 
constitute an admission or denial with respect to 
any matter referred to herein, consents to the 
issuance of the Findings and agrees to comply with 
the Order of the Commission. 


The Commission has determined that it is appropriate 
and in the public interest to accept the offer of settle- 
ment of USSC and, accordingly, is issuing this Order. 


A. Introduction 


USSC, a Delaware Corporation with its principal 
executive offices at 600 Grant Street, Pittsburg, 
Pennsylvania, or its subsidiaries, is engaged in, 
among other activities, steel manufacturing, chemi- 
cals, fabrication and engineering, resource develop- 
ment, and domestic transportation and utility opera- 
tions. USSC produces approximately 22-23% of all 
domestically manufactured steel. For the year ended 
December 31, 1978, the Commpany had revenues of 
$11 billion and net income of $242 million.’ On 
December 31, 1978, USSC had outstanding 
85,567,163 shares of common stock which were held 
by 258,239 shareholders of record. These shares are 
traded on the New York, Midwest and Pacific Stock 
Exchanges and are registered with the Commission 
pursuant to Section 12(b) of the Exchange Act. 


In 1970 and 1972, the Congress of the United States 
enacted two key environmental statutes, the Clean 





IDuring the preceding years, comparable figures 
were as follows: 


Year Revenues Net Income 


(in millions of dollars) 


$9,609.9 $137.9 
$8,716 $410.3 
$8,373.6 $559.6 
$9,332.8 $630.3 
$7,025.7 $313.0 


1977 
1976 
1975 
1974 
1973 
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Air Act2 and the Federal Water Pollution Control Act 
(“FWPCA").3 These statutes imposed on many 
publicly held corporations, including USSC, sub- 
stantial economic burdens of complying with these 
new requirements. In addition, the FWPCA provided 
for sanctions which could be imposed for failure to 
comply. 


B. Environmental Requirements Applicable to 
USCC 


Environmental regulation of the iron and _ steel 
industry is effected through various federal, state and 
local statutes and regulations. The two _ federal 
statutes of principal importance are the Clean Air 
Act, enacted in 1970 and amended in 1977,4 and the 
Clean_Water Act, enacted in 1972 and amended in 
1977.2 Both regulatory schemes are administered 
jointly on a cooperative basis by the United States 
Environmental Protection Agency (‘‘EPA’’) and 
various units of state and/or local government. 


1. The Clean Air Act 


Regulation under the Clean Air Act begins with the 
establishment by EPA of primary and secondary 
“national ambient air quality standards” (‘“‘NAAQSs’’) 
for various air pollutants. Primary responsibility for 
achieving and maintaining NAAQSs rests with the 
states, which are required to develop state imple- 





2Pub. L. No. 91-604 (December 31, 1970). 
3Pub. L. No. 92-500 (October 18, 1972). 


4Serious attempts by the Congress to regulate air 
pollution began in 1963 and culminated in the Clean 
Air Act Amendments of 1970, Pub. L. No. 91-604 
(December 31, 1970). The Act was modified in 1977 
by Pub. L. No. 95-95 (August 7, 1977) and Pub. L. 
No. 95-190 (November 16, 1977). 


Federal efforts to control water pollution began as 
early as 1948, but the present regulatory scheme was 
first put into place by the Federal Water Pollution 
Contro! Act Amendments of 1972 (known as ‘“‘the 
FWPCA"), Pub. L. No. 92-500 (October 18, 1972). 
Modifications described as ‘‘mid-course corrections” 
were made in this Act by Pub. L. No. 95-217 


(December 27, 1977), in which the statute was 
renamed the Clean Water Act. 
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mentation plans (‘‘SIPs’’) in which specific emission 
limitations are imposed or other measures are 
mandated with respect to various sources of air 
pollution. Emissions from ‘‘stationary’’ sources of air 
pollution such as those in the iron and steel industry 
are thus limited pursuant to SIP requirements. State 
implementation plans become effective for federal 
enforcement purposes only upon EPA approval. 


The original statutory goal was achievement of 
primary NAAQSs by 1975 with administrative exten- 
sions available to 1977. This deadline was extended 
to 1977, and in the Clean Air Act Amendments of 
1977, the statutory deadline was extended to 1982 
(with the possibility, in the case of certain pollutants, 
of a further extension to 1987). 


2. The Clean Water Act 


Regulation under the Clean Water Act is achieved 
primarily through limitations on the discharge of 
pollutants into the rivers, streams, and other bodies 
of water from ‘‘point sources’’? of pollution such as 
industrial facilities. Under this Act, EPA is required, 
inter alia, to promulgate ‘“‘effluent limitations guide- 
lines’ and ‘‘new source performance standards” for 
various classes and categories of “point source” 
dischargers, including dischargers in the iron and 
steel industry. 


Under the 1972 Act, Congress directed EPA to define 
effluent limitations guidelines by setting numerical 
ceilings above which no individual discharger would e 
permitted to discharge. 





6The term “point source’’ means any discernible, 
confined and discrete conveyance, including but not 
limited to any pipe, ditch, channel, tunnel, conduit, 
well, discrete fissure, container, rolling stock, 
concentrated animal feeding operation, or vessel or 
other floating craft, from which pollutants are or may 
be discharged. 33 U.S.C. 81362(14). 


7These guidelines were to be promulgated for two 
levels of control. The first level of control ‘best 
practicable control technology currently available,’’ or 
“BPT,’’ was to be achieved by July 1, 1977. The 
second level, ‘‘best available technology economically 
achievable,”’ or ‘‘BAT,’’ WAS TO BE ACHIEVED BY 
July 1, 1983. 





In addition to providing for the establishment of these 
uniform national “technology-based” effluent ceilings 
by EPA, Congress preserved the rights of the states 
to impose more stringent effluent limitations. More- 
over, more stringent limitations than those required 
by the ‘‘technology-based”’ effluent limitations 
guidelines are required by the Clean Water Act to be 
imposed where necessary in order to meet minimum 
water quality standards in the receiving waters. 
Environmental agencies are authorized to allocate 
clean-up responsibilities among various point and 
non-point sources of pollution as they deem 
appropriate. 


Like the Clean Air Act, the Clean Water Act 
establishes a joint federal-state regulatory scheme. 
The basic mechanism for regulating effluent 
discharges is the national Pollutant Discharge Elimi- 
nation System ("NPDES") permit program. This 
program is administered either by EPA or by the state 
in question, depending upon whether the state has 
an EPA-approved NPDES program. Under the permit 
system, each discharger must obtain a permit before 
discharged pollutants into the ‘‘waters of the United 
States;’’ these permits are required to embody the 
most stringent limitations required by federal effluent 
limitations guidelines, state water quality standards or 
other state laws or regulations. 


EPA promulgated Phase | guidelines for the steel 
industry on June 28, 1974, and Phase II guidelines on 
March 15, 1976. These guidelines were vacated by 
the Court of Appeals for the Third Circuit and 
remanded to the agency for reconsideration;® no 
effluent limitations guidelines are presently in effect 
for the steel industry. In the absence of these effluent 
guidelines, however, EPA is authorized to use and 
has been exercising its ‘‘best engineering judgment” 
in issuing NPDES permits, which set specific 
discharge limitations. 


Since EPA and the states are authorized to establish 
effluent limitations in NPDES permits which are more 
stringent than the minimum standards set by law or 
regulation, proposed permits issued by a govern- 
mental authority initially may contain conditions more 





8A/S/ v. EPA, 526 F.2d 1027, (3d Cir. 1975) (Phase | 
guidelines), modified by A/S/ v. EPA, 560 F.2d 589 
(3d Cir. 1977); A/S/ v. EPA, 568 F.2d 284 (3d Cir. 
1977), cert. denied, 435 U.S. 914 (1978) (Phase II 
guidelines). 


stringent than required by applicable guidelines or by 
EPA’s best engineering judgment. Such conditions 
may vary from one permit to another, and may be 
modified during negotiations between the issuing 
agency and the discharger. 


The 1977 Amendments to the Clean Water Act, 
which tightened, and in some respects relaxed, the 
regulatory scheme, divided water pollutants into 
three categories (toxic, conventional, and noncon- 
ventional, pollutants). Different standards, time- 
tables, and waivers are now prescribed for each 
category. 


3. Enforcement and Sanctions 


Enforcement responsibilities under both the Clean Air 
Act and the Clean Water are shared by federal, state 
and local environmental authorities. These authorities 
may choose among a number of approaches in 
addressing violations of laws or regulations, and 
enforcement activity can follow various courses. 
Certain of these enforcement actions may be pursued 
consecutively or concurrently. 


Under the Clean Water Act, the EPA may issue an 
administrative order, seek a civil injunction or civil 
fines, or prosecute criminally in appropriate circum- 
stances in which a willful violation is believed to have 
occurred. Under the Clean Air Act, EPA may provide 
an informal notice of violation, issue a formal ‘‘notice 
of violation” (“‘NOV’’), issue an administrative order 
imposing “‘noncompliance penalties,” or seek civil 
fines, a civil injunction, criminal fines or the imprison- 
ment of corporate officials. State and federal author- 
ities often cooperate in enforcement activity under 
both the Clean Air Act and the Clean Water Act. 





9“BAT” has been retained as the technology-based 
standard for toxic and nonconventional pollutants. 
For conventional pollutants, the ‘“BAT’’ standard has 
been replaced by a new “‘best conventional pollution 
control technology” standard (““BCT’’). The statutory 
deadline for achieving ‘‘BAT” and “BCT” levels of 
pollution control has been extended from July 1, 1983 
to July 1, 1984 (and in some cases to July 1, 1987 or 
later). 
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Enforcement activities generally proceed simultane- 
ously with negotiations with alleged violators. 


Monetary sanctions may be imposed for failure to 
comply with the requirements of either Act or for 
violations of state and local law. Under the 1977 
Amendments to the Clean Air Act, the EPA is given 
authority to seek civil fines up to $25,000 per day of 
violation. Under the Clean Water Act, civil fines of as 
much as $10,000 per day may be imposed for each 
violation. In the event that these violations are shown 
to be willful, criminal fines may be imposed. The 
imposition of fines for willful violations can be as 
much as $50,000 per source per day of violation 
under the Clean Air Act and up to $25,000 per outfall 
per day of violation under the Clean Water Act. 


The Clean Air Act Amendments of 1977 have added 
administrative ‘‘noncompliance penalties” for existing 
facilities which do not achieve SIP requirements, inter 
alia, by July 1, 1979. ‘‘Noncompliance penalties’’ are 
to be designed to remove any economic benefits 
which might be derived from noncompliance or 
delayed compliance with the law. These penalties are 
mandatory and are required to be imposed adminis- 
tratively by the agency without regard to the 
agency's decision to seek judicial imposition to the 
civil and/or criminal fines described above. Such 
penalties may be offset in some manner by sums 
actually expended for controls at the offending 
facilities during the period of time for which they are 
being assessed. 


In addition to the foregoing sanctions, continuing or 
recurring violations of either the Clean Air Act or the 
Clean Water act may subject the violating facility to 
possible placement on an EPA “List of Violating 
Facilities’ (‘‘List’’). If a facility should be placed on 
the List, no federal agency may contract for goods, 
materials or services at the offending facility for as 
long as the violation continues. 


C. Potential Impact of Environmental Require- 
ments Upon USSC 


As early as 1971, USSC recognized that compliance 
with the newly enacted Clean Air Act and the 
proposed Clean Water Act would require it to make 
substantial capital expenditures. Beginning in June 
1971, and from time to time thereafter, USSC 
engineers attempted to identify the problem areas 
faced by the Company and to estimate the cost of 
installing pollution control facilities. These 
estimates were predicated upon various technological 
alternatives and reguiatory requirements. The 
estimate broke out the projected pollution control 
costs both for each USSC facility and by process on 
a Company-wide basis. While USSC’s estimates for 
individual facilities and processes varied substantially 
among successive projections, the aggregate cost 
projections varied far less. Many of these estimates 
indicated that the Company's total pollution control 
expenditures could fall within a $700 million to $1 
billion range. 


In June 1971, USSC engineers estimated the cost of 
installing pollution control facilities under then 
existing and anticipated environmental requirements 
to be approximately $715 million. In October 1971, a 
subcommittee of the American Iron and Steel 
Institute (‘“AISI’’), a trade association, pointed out 
that certain additional types of controls not compre- 
hended in USSC’s June estimate might be required in 
the future. On that basis, USSC’s engineers prepared 
a new estimate which increased the total projection 
to $1 billion. In May 1973, USSC engineers estimated 
that capital expenditures of $728 million might be 
necessary to meet requirements under the Clean Air 
Act and the 1977 requirements of the Clean Water 
Act. 


From time to time, USSC officers and directors were 
provided with an overview of the Company’s environ- 
mental problems and their possible consequences. In 
January 1972, USSC’s Vice President—Research 
reported at the Company’s Annual Meeting of 
Officers and Directors that the capital cost of existing 





10see, e.g., Section 113(a)(4) of the Clean Air Act 
which provides that an order relating to a violation 
“shall not take effect until the person to whom it is 
issued has had an opportunity to confer with the 
Administrator concerning the alleged violation.’’ 42 
U.S.C. 87413(a)(4). 
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11These estimates were based both on requirements 
as then currently defined to meet criteria then being 
actively enforced and on projected estimates of addi- 
tional facilities anticipated to be required at some 
future date based on then existing trends in legislative 
and enforcement activity. 





air and proposed 1977 water pollution control require- 
ments could amount to $1 billion. The head of 
USSC’s Environmental Control Department ad- 
dressed management at their meetings in 1973 and 
1974 regarding pollution control requirements. His 
report in 1974 summarized the Company's most 
important pollution control problems and included the 
estimated cost of pollution abatement equipment for 
each process and each facility. He indicated that, 
while forecasts of pollution control expenditures were 
imprecise, such expenditures could amount to $750 
million, of which $400 million was virtually certain to 
be required. He further indicated that new areas of 
control then under discussion by the Congress and 
the environmental agencies could conceivably bring 
the Company’s cost to $1.5 or $2 billion. Finally, he 
mentioned that, in addition to the potential capital 
expenditures, the Company could face litigation 
costs, fines, and even the possible imprisonment of 
corporate officials. 


From time to time, USSC updated and revised its 
earlier estimates as additional information became 
available. For example, by 1972, SIPs articulating air 
pollution abatement requirements were in effect in 
most states in which USSC facilities were located. By 
1973, EPA had proposed guidelines for NPDES 
permits incorporating 1977 water standards. 2 Thus, 
then existing pollution control requirements were 
more clearly defined in July 1974, when USSC 
engineers prepared a new estimate. At that time they 
projected USSC’s cost of pollution control facilities to 
meet 1975 and 1977 standards to be $695 million. 


In October 1973, AISI, a trade association of USSC 
and other steel companies, commissioned a 
consulting firm, Arthur D. Little, Inc. (“ADL’’), to 
perform a comprehensive study of the potential 
financial impact of environmental regulations on the 
iron and steel industry. A primary purpose of the 
study was to compile information to demonstrate to 
Congress, EPA, and others the extent of this impact, 
which AISI and USSC believed could be substantial. 


In May 1975, the ADL study was completed. An AISI 





12Different guidelines were promulgated by EPA in 
June 1974, but they were again remanded for recon- 
sideration by the Third Circuit. A/S/ v. EPA, 568 F.2d 
284 (3d Cir. 1977), cert. denied, 435 U.S. 914 (1978). 


task force, chaired by the head of USSC’s Environ- 
mental Control Department, had cooperated with 
ADL in the preparation of the study. The ADL study 
concluded that the iron and steel industry might be 
required to spend by 1983 between $12.2 billion and 
$14.2 billion (in 1972 dollars) to meet then-existing 
and possible future environmental requirements. The 
study also concluded that the industry faced a poten- 
tial capital shortage, and that compliance with 
environmental regulations might therefore interfere 
with the industry’s ability to expand its productive 
facilities to meet projected demand until 1983. The 
ADL study made no cost projections for individual 
companies. In an attempt to assess the accuracy of 
the study, however, USSC engineers prepared their 
own estimate, based on the assumptions incorpo- 
rated in the ADL study. This estimate projected that 
USSC’s gross pollution control costs by 1977 might 
total about $1.1 billion (in 1975 dollars), which figure 
included $340 million previously expended by USSC. 


In August 1976, an estimate prepared by USSC 
engineers indicated that future facility requirements 
for air and water pollution control might cost $723 
million. As was true of many prior estimates, this 
esimate did not attempt to forecast 1983 BAT water 
requirements, and assumed continued operation of 
existing USSC facilities. 


In the fall of 1977, USSC attempted to estimate 
long-range pollution control facility requirements, 
taking account of the recent amendments to the 
Clean Air and Clean Water Acts,13 and including 
possible BAT water requirements. Preliminary drafts 
of this estimate indicated that the Company’s 
projected environmental control expenditures could 
range between $1.1 billion and $1.6 billion. The 
Company has indicated that expenditures of this 
magnitude could have an adverse financial impact on 
the Company.1! A subsequent refinement of these 
figures in early 1978 indicated that the costs for 
bringing into compliance those existing USSC 
facilities which are currently expected to be 
economically operational could range from $1.02 
billion to $1.36 billion (from 1978 through 1982), 





13See discussion at pages 4-6, supra. 


14See USSC’s Form 10-K for the year 1977; see also 
Post-Effective Amendment No. 3 to Form S-7, filed 
with the Commission by USSC on March 6, 1978. 
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assuming, among other things, maintenance of 
existing operating procedures and processes. 


During the past five years, USSC has expended $503 
million for pollution control facilities. In addition, it 
has committed an estimated $338 million to complete 
projects in the various stages of construction. 


D. USSC’s Environmental Policy 


USSC pursued an environmental policy of actively 
resisting environmental requirements which it 
maintained were unreasonable. The Company 
minimized and delayed capital expenditures for 
environmental control.'6 USSC pursued this 
approach to environmental matters recognizing that 
by so doing it frequently did not meet requirement 
deadlines, thereby exposing itself to certain risks 
icluding the possibility of substantial civil and criminal 
penalties. 





15As with the other USSC estimates cited above, 
these figures do not comprehend annual operating 
costs, or possible administrative penalties, or civil or 
criminal fines. 


Set forth below are: (1) USSC’s actual pollution con- 
trol expenditures for the years 1974-1978, and (2) a 
Company estimate, prepared in early 1979, of the 
amounts the Company would authorized to be 
expended in the years shown: 


Expenditures/Authorizatigns for 


Year Pollution Control 


1974 
1975 
1976 


$78 million (Actual Expenditures) 
$114 million (Actual Expenditures) 
$90 million (Actual Expenditures) 

1977 $86 million (Actual Expenditures) 

1978 $135 million (Actual Expenditures) 
1979-1983 $1035 - 1800 million (Projected Authori- 
zations) 


16USSC has said that it regards as unreasonable 
standards which are technologically unattainable, 
inconsistent with applicable legal requirements, or of 
little environmental benefit compared to the cost and 
energy requirements of achieving them. Environ- 
mental authorities attribute USSC’s resistance to 


these pollution control requirements to the 
Company's desire to avoid capital expenditures for 
compliance costs, not to the unreasonableness of the 
standards. 
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The Company has stated in its filings that, “U.S. 
Steel had pledged to confront and resolve its environ- 
mental problems as effectively and efficiently as 
technology, time and money permit.” However, 
USSD did not, when discussing its pledge, fully 
describe its policy referred to above or the risks to 
which it would be subject as a consequence, among 
other things, of pursuing that approach. 


E. USSC’s Environmental Disclosure in Com- 
mission Filings 


1. Effect of Compliance 


In its filings with the Commission on Form 10-K and 
Form S-7 for the years 1973 to 1976, USSC set forth 
what the Company had spent or authorized in the 
past and what it expected to spend or authorize in 
the ensuing two or three years in order to comply 
with the pollution control requirements of environ- 
mental statutes. However, USSC engineers had also 
developed various estimates of the Company's costs 
to meet environmental standards for additional 
years, some of which involved material capital 
expenditures. These estimates were not disclosed to 
shareholders or to the investing public. 


2. Environmental Proceedings 


Prior to the commencement of the Commission’s 
investigation, USSC disclosed pending judicial 
proceedings in which it was involved that concerned 
environmental matters, but did not disclose certain 
pending environmental administrative proceedings. 
Some of the administrative proceedings not disclosed 
were initiated by USSC rather than by governmental 
agencies. 


Further, USSC was often the subject of administra- 
tive orders which were not contested or were the 
product of negotiation between the parties, and 
which were therefore neither preceded nor followed 
by a “legal proceeding’ as that term is generally 
understood. 


USSC has been a frequent recipient of formal Notices 
of Violation. The issuance of a formal Notice of Viola- 





17 See pages 8-11, supra. 





tion is the necessary first step in the filing of a law 
suit under Section 113 of the Clean Air Act although 
it may sometimes be a procedural technique for the 
commencment of negotiations. Prior to 1977, 
USSC made no disclosure of the receipt of formal 
Notices of Violation or of less formal communications 
from governmental authorities indicating that a 
governmental agency was contemplating enforce- 
ment action in connection with allegedly violative 
USSC facilities.19 The principal potential impact 
upon USSC of all these environmental proceedings, 
in which the relief sought was generally the abate- 
ment of the discharge of pollutants into the air or 
water,“ is the capital expenditures associated with 
the installation of pollution control equipment 
necessary to abate the pollution. While USSC 
recently has provided estimates of those expenditures 
with respect to proceedings that have been resolved, 
earlier USSC filings contained no such estimates. In 
some cases, USSC was aware of the type of control 
the agencies sought even before the proceeding was 
resolved and could have provided estimates. based 
upon those controls. 


ll. DISCUSSION 


A. The Commission’s Releases Concerning En- 
vironmental Disclosure 





1842 U.S.C. §7418. 


19}n its Release issued on May 6, 1976, the Com- 
mission noted its belief that receipt of a Notice of 
Violation would “constitute a sufficiently concrete 
indication of contemplated governmental legal action 
to require disclosure .. . . ’’ Footnote 22 of Securities 
Act Release No. 5704; Exchange Act Release No. 
12414 (May 6, 1976). Since that date, USSC has dis- 
closed such notices as ‘‘contemplated proceedings.” 


20Technically, the relief sought in such proceedings 
is an injunction requiring the defendants to cease and 
desist from further violations of the relevant environ- 
mental provision. As a general rule, the manner of 
compliance with such an injunction is within the 
discretion of the defendant [e.g., it can effectuate 
process changes or raw material changes, take other 
actions affecting emissions or effluent discharges, or 
close down its facility). In most instances, however, 
compliance with the injunction is by installation of 
pollution control equipment designed to abate the 
discharge of pollutants. 


As far back as 1971, the Commission was aware that 
requirements imposed by environmental statutes 
could have a material economic impact on those 
corporations that were subject to the statutes. Ac- 
cordingly, it issued a release informing registrants 
that the Commission's existing rules require dis- 
closure of material environmental information 
including: (1) pending environmental litigation; and 
(2) when compliance with environmental laws “may 
necessitate significant capital outlays, may materially 
affect the earning power of the business, or cause 
material changes in registrant’s business done.””22 


After monitoring the disclosure which this general 
release elicited, the Commission in 1973 adopted 
environmental disclosure rules2? which required all 
corporations to disclose specific items of information 
related to environmental matters in addition to the 
disclosures required by the Commission’s existing 
rules that were explained in the 1971 Release. The 
new rules required: 


(1) disclosure of the material effects that 
compliance with federal, state and local 
provisions which have been enacted or 
adopted regulating the discharge of materials 
into the environment, or otherwise relating to 
the protection of the environment, may have 
upon the capital expenditures, earnings and 
competitive positon of the registrant and its 
subsidiaries; 4 and 


(2) disclosure of any administrative or judi- 
cial proceedings known to be contemplated 
by governmental authorities and arising 
under federal, state or local provisions which 





21 See, e.g., Securities Act Rule 405, 17 C.F.R. 
230.405; Securities Exchange Act Rule 12b-2, 17 
C.F.R. 240.12b-2. 


22Securities Act Release No. 5170 (July 19, 1971). 
23Securities Act Release No. 5386 (Apr. 20, 1973). 


24the amendments were made to Securities Act 
registration Forms S-1, Item 9(a), Instruction 5, 17 
C.F.R. 239.11; S-7, Item 5(a), 17 C.F.R. 239.26; S-9, 
Item 3(c), 17 C.F.R. 239.22; to Securities Exchange 
Act registration Form 10, Item 1(b), Instruction G, 17 
C.F.R. 249. 210; and to periodic reporting Form 10-K, 
Item 1(b)(7), 17 C.F.R. 249.310 


SEC DOCKET/503 





have been enacted or adopted regulating the 
discharge of materials into the environment, 
or otherwise relating to the protection of the 
environment, or any other material pending 
administrative or judicial proceeding. Any 
proceeding brought by a "pai aa 
authority is deemed material.2 


After these rules were promulgated, certain public 
interest groups brought an action against the Com- 
mission seeking to require it to promulgate additional 
environmental rules, and the court directed the Com- 
mission to undertake further environmental rulemak- 
ing.26 Following these further proceedings, the 
Commission determined, among other things, to add 
to its requirement that registrants disclose the effects 
of compliance with environmental laws a proviso 
that: 


“Registrant shall disclose any material esti- 
mated capital expenditures for environmental 
control facilities for the remainder of its 
current fiscal year and its succeeding fiscal 
year; and such further periods as the 
registrant may deem material.”’ 


And, in the same release, the Commission ad- 
monished registrants that its existing rule requiring 
disclosure of pending proceedings contemplated by 
governmental authority encompassed a requirement 
to disclose Notices of Violation, in the nature of 





25These amendments were made to Securities Act 
registration Forms S-1, Item 12, Instruction 4, 17 
C.F.R. 239.11; S-7, Item 5(e), 17 C.F.R. 239.26; to 
Securities Exchange Act registration Form 10, Item 
10, Instruction 4, 17 C.F.R. 249.210; and to periodic 
reporting Forms 10-K, Item 5, Instruction 4, 17 C.F.R. 
249.310; and 8-K, Item 3, Instruction 4, 17 C.F.R. 
249.308. See 17 C.F.R. 239.0-1, 249.01. 


26See Natural Resources Defense Council, Inc. v. 
Securities and Exchange Commission, 389 F. Supp. 
689 (D.D.C., 1974). See also Natural Resources 
Defense Council, Inc. v. Securities and Exchange 
Commission, 432 F. Supp. 1190 (D.D.C., 1977), 
reversed and remanded, No. 77-1761 (D.C. Cir. April 
20, 1979). 


27Securities Act Release No. 5704 (May 6, 1976), at 
15. 
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cease and desist orders, issued by the Environmental 
Protection Agency. 


B. Interpretation of the Commission’s Envir- 
onmental Disclosure Releases 


In light of its mandate under the National Environ- 
mental Policy Act of 1969 to consider environmental 
values and its mandate under the federal securities 
laws for investor protection, the Commission “‘has 
issued several releases alerting public companies of 
their legal obligations to disclose any and all environ- 
mental * * * information that would be material to 
investors or shareholders.’’29 Additionally, the Com- 
mission promulgated specific environmental rules. 
Compliance with the Commission’s specific environ- 
mental disclosure rules does not necessarily 
constitute full compliance with the disclosure require- 
ments of the federal securities laws. Moreover in 
order to carry out their objectives, the Commission 
construes its existing specific environmental disclos- 
ure rules broadly and liberally. 





28/7, at 13, n. 22. 


29Reply Brief of the Securities and Excnange 
Commission, Natural Resources Defense Council, 
Inc. v. Securities and Exchange Commission, (D.C. 
Cir.) No. 77-1761. 


30The Commission's general disclosure rules require 
disclosure of any additional material information, 
beyond that for which disclosure is_ specifically 
required, necessary to make required statements not 
misleading. SeeSecurities Act Rule 408, 17 C.F.R. 
230.408; Securities Exchange Act Rules 12b-20 and 
14a-9, 17 C.F.R. 240.12b-20 and 240.14a-9. 


In the context of its environmental releases, the 
Commission has interpreted these rules as requiring 
that a// material information relating to environmental 
matters must be disclosed. See, Release 5171, supra, 
at 1; Securities Exchange Act Release No. 5627 (Oct. 
14, 1975, at 2). This approach reflects the Commis- 
sion’s belief that omissions of material environmental 
information would render misleading the required 
disclosures concerning financial matters and the 
nature of a registrant's business. 





This proceeding presents several issues concerning 
the Commission’s specific environmental disclosure 
rules and the relationships of its general disclosure 
requirements to environmental matters. These issues 
are: (1) When must a corporation disclose, in 
addition to its planned environmental expenditures 
for the next two fiscal years,’' the total costs of 
compliance with environmental statutes? (2) What 
disclosures must be made concerning administrative 
proceedings involving environmental matters which 
are contemplated by government authoriites, and 
what is an administrative proceeding that must be 
disclosed? (3) When is a corporation required to dis- 
close its policies concerning, or approach toward 
compliance with environmental laws? 


1. The Necessity to Disclose the Total Costs of 
Complying with Environmental Laws 


The Commission's releases in 1971 and 1973 required 
that registrants indicate the material effects 
compliance would have on capital expenditures and 
earnings. Many registrants, in response to these 
releases, disclosed only prior actual and presently 
authorized capital expenditures. However, where a 
registrant expected that additional material capital 
expenditures would have to be authorized to achieve 
compliance for the periods beyond that for which 
information was given, and had in fact developed or 
received estimates with respect thereto, such 
estimates were generally required to be disclosed in 
order to make the disclosures made not misleading. 


These principles were not changed in 1976, when, to 
achieve uniformity, the Commission prescribed dis- 
closure of estimated capital expenditures for 
minimum periods. Thus, if the registrant has 
estimates suggesting that after the two-year period 
there will nevertheless remain material capital ex- 
penditures necessary to comply with such require- 
ments, or material penalties or fines for non-compli- 
ance are reasonably likely to be imposed if 
compliance is not achieved, disclosure of such addi- 
tional known or estimated costs, penalties or fines 
may be necessary to prevent the mandatory dis- 
closure from being misleading. Moreover, if the 
registrant reasonably expects that these costs for any 
future year will be materially higher than the costs 
disclosed for the mandatory two-year period, the re- 
gistrant may, if it has not already done so, be obli- 
gated to develop and disclose estimates with respect 





31 See page 16, supra. 


to such costs in order to describe adquately the 
material effects of complying with environmental 
regulations and in order to prevent from being 
misleading the mandatory disclosures on capital 
expenditures and earnings for the minimum two-year 
period. It may also be necessary for the registrant to 
set forth the source of its estimates, the assumptions 
and methods used in reaching the estimates, and the 
extent of uncertainty that projected future costs may 
occur in_order for the disclosure made not to be mis- 
leading. 


2. Disclosure of Administrative Proceedings 


The Commission’s environmental rules, adopted in 
1973, require, among other things, disclosure of 
administrative proceedings pending or contemplated 
by governmental authorities, and the relief sought. 


The meaning of an administrative proceeding for the 
purposes of this rule has never been construed 
narrowly by the Commission. As the Commission 
stated, in explaining that this rule required disclosure 
of Notices of Violation issued by the Environmental 
Protection Agency, 


“By requiring a description of all [govern- 
mental] litigation regardless of whether the 
amount of money involved is itself material, 
the Commission believes it has given 
recognition to both the importance of the 
national environmental policy and to the far- 
reaching effects, both financial and environ- 
mental, of violations of environmental laws. 
Further, the fact that legal action, both pend- 
ing and known to be contemplated, must be 
disclosed serves to foreshadow potentially 
serious environmental problems facing 
registrants.’’ 





32Such estimates may involve contingencies which 
may not be predicted with certainty, and in this 
regard the Commission notes the applicability of the 
Financial Accounting Standards Board’s Statement 
of Financial Accounting Standards No. 5, Accounting 
for Contingencies, Mar. 1975. 


33 See pages 15-16, supra. 


34Release 5704, supra, at 12-13. 
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In light of the foregoing, as well as aconcepts of 
materiality, the Commission interprets its rule to 
require disclosure of administrative proceedings 
which are initiated by the registrant, as well as those 
initiated by the government. The obligation to 
disclose is triggered whenever governmental 
authority is a party to any administrative proceeding. 
For example, requests for an adjudicatory hearing to 
contest the provisions of a NPDES permit 
constitute an administrative proceeding that must be 
disclosed where an adjudicatory hearing is held or 
actually to be held. 


Similarly, the Commission interprets its rule as re- 
quiring disclosure of all administrative orders relating 
to environmental matters, whether or not those 
orders literally follow a ‘‘proceeding.”” An adminis- 
trative order may be entered without a ‘‘proceeding” 
where a corporation directly consents to the entry of 
an order or where the order is the product of nego- 
tiation between the parties. In this regard, the con- 
sequences of an administrative order, just as those of 
a judicial consent order, may be just as significant as 
the consequences of a fully litigated proceeding. The 
Commission does not hinge its disclosure require- 
ments on the technical issue of whether a registrant 
chooses to contest the entry of an order. 


An additional matter related to disclosure of pending 
proceedings is the obligation to disclose the ‘‘relief 
sought” by the government. The Commission does 

not consider mere disclosure that the government 
~ seeks to compel new pollution control efforts to 
constitute adequate disclosure of the relief sought. 
Instead, the Commission's regulations contemplate 
that an estimate of the level of expenditures required 
to install the pollution control equipment sought by 
the governmental authority be provided if such 
expenditures are likely to be material. 


3. Requirements to Disclose Policy 


In its environmental proceedings, 36 the Commission 
declined to impopse an across-the-board requirement 
that all corporations disclose their general environ- 
mental policy, because such a requirement ‘would 





35See page 5, supra. 


36 See pages 14-16, supra. 
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result in subjective disclosures largely incapable of 
verificiation.” But, notwithstanding the lack of a 
general rule that environmental policy be disclosed, 
two circumstances may give rise to disclosure obliga- 
tions in this area. 


First, if a corporation voluntarily chooses to make 
disclosures concerning its environmental policy, such 
disclosures must be accurate. And, the corporation 
must make any additional disclosures necessary to 
render the voluntary disclosure not misleading. 


Second, if a corporation has a policy or approach 
toward compliance with environmental regulations 
which is reasonably likely to result in substantial 
fines, penalties, or other significant effects on the 
corporation, it may be necessary for the registrant to 
disclose the likelihood and magnitude of such fines, 
penalties and other material effects in order to 
prevent from being misleading required disclosures 
with respect to such matters as descriptions or dis- 
closures relating to description of the corporation's 
business, financial statements, capital expenditures 
for environmental compliance or legal proceedings. 


iil. FINDINGS 


The Commission finds that USSC’s reports filed with 
the Commission in the years and interim periods from 
1973 to 1977 have failed to comply in material re- 
spects with the disclosure requirements of Section 13 
of the Exchange Act and the applicable rules relating 
to disclosures of environmental matters. 


IV. OTHER CIRCUMSTANCES 


USCC requests that the Commission consider the 
undertakings set forth below as the Company’s offer 
of settlement. 





37Release 5627, supra, at 33. 
38See note 29, supra. 


39See note 32, supra. 





USCC will include in its next quarterly 
report to shareholders a summary of the 
the contents of this Order. 


USCC will include a summary of this 
Order in any prospectus which becomes 
effective after the date of this Order 
used in connection with a public sale 
by USSC of its securities until the 
Study contemplated in paragraphs 5 
through 8 below has been filed with the 
Commission. 


USSC will include in its next annual 
report to shareholders a notice that 
USSC will furnish a copy of this Opin- 
ion and Order to shareholders at their 
request. 


USSC will amend its past filings with 
the Commission concerning ‘environ- 
mental matters by filing this Opinion 
and Order on Form 8 with the Commis- 
sion within ten (10) days of its issuance. 


USSC will appoint Environmental 
Research & Technology, Inc., as an in- 
dependent consultant (the ‘‘Consult- 
ant’’) to perform a Study for the pur- 
pose of estimating the potential cost to 
USSC of bringing its facilities into com- 
pliance with environmental require- 
ments (the “Study’’). In conducting 
the Study, the Consultant will: 


a. examine such USSC documents 
as it deems relevant; 


b. interview such employees of 
USCC as it deems appropriate who 
have been or are involved in determin- 
ing possible environmental facilities re- 
quirements or estimating the cost of 
such facilities; 


Cc. examine the estimates that USSC 
has previously made of the potential 
cost to USSC of pollution control and 
such relevant underlying work papers as 
it deems appropriate; 


d. identify applicable present pollu- 
tion control requirements for each of 
USSC’s existing stationary sources and 
point sources (as defined hereafter), 
and the estimated cost of the technol- 
ogy best suited to meet (completely or 
substantially) those requirements. The 


Consultant shall take such steps as it 
deems appropriate (including consulta- 
tion with government, industry, or 
other experts) to make an informed 
judgment as to the requirements and 
the technology likely to be applicable 
where requirements may be changing, 
conflicting, or otherwise difficult to as- 
certain, or where the technology for 
resolving environmental problems may 
not be available. 


For purposes of this Order, a “stationary source” 
shall be defined in accordance with the provisions of 
§111(a)(3) of the Clean Air Act, 42 U.S.C. 
§7441(a)(3), and the “‘point source”’’ shall:-be defined 
in accordance with the provisions’of §502(14) of the 
Clean Water Act, 33 U.S.C. §1362(14). 


The. Study shall include: 


a. estimates of the cost. of bringing 
USSC’s stationary sources and point 
sources into compliance with present 
requirements; 


b. estimates of such other pollution 
control costs as the Consultant deems 
relevant; 


c. estimates of the civil and adminis- 
trative noncompliance penalties that 
may be imposed on USSC pursuant to 
relevant environmental provisions; 


d. a statement of the assumptions 
used in the derivation of the foregoing 
estimates; 


e. in those instances, if any, in which 
the Consultant has been unable to as- 
certain the applicable environmental re- 
quirements, a description of the 
relevant interpretive and technological 
problems; and 


t: a statement of those environ- 
mental requirements, if any, that the 
Consultant determines cannot be 
achieved with existing technology. 


The Consultant shall have authority to 
retain experts, such as, but not limited 
to, attorneys or accountants, that the 
Consultant determines are reasonably 
necessary to complete the Study. The 
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Consultant shall have the right to con- 
sult with the Staff of the Commission. 
The Commission and USSC shall have 
a right to consult with the Consultant 
and to inspect any and all materials in 
its possession, custody or control used 
or generated in the course of the Study 
which are not otherwise privileged. 


USSC shall cooperate fully with the 
Consultant. Among other things, USSC 
shall: 


a. promptly provide the Consultant, 
for its use in the Study, whatever docu- 
ments in USSC's possession or under 
its custody or control, which docu- 
ments are not privileged, that the Con- 
sultant believes are relevant to the 
Study including, but not limited to, all 
documents USSC has produced in 
connection with the Commission's 
investigation and all transcripts of testi- 
mony taken by the staff of the 
Commission during the course of the 
Commission's investigation; and 


b. promptly make available to the 
Consultant any USSC personnel whom 
the Consultant determines to interview. 


Within ten (10) months of the date 
hereof, or by such later date as the staff 
of the Commission and USSC may 
agree, the Consultant shall complete 
the Study and submit it to the Board of 
Directors of USSC (“Board”). The 
Board shall consider the Study and de- 
termine what, if any, action is appro- 
priate. 


Within fourteen (14) days after sub- 
mission of the Study to the Board, 
USSC will transmit to the Commission 
a copy of the Study. Said Study may 
be submitted to the Commission under 
cover of an appropriate application for 
confidential treatment pursuant to Sec- 
tion 24 of the Exchange Act, the Free- 
dom of Information Act and relevant 
rules of the Commission; provided, 
however, that favorable action by the 
Commission on such application is not 
a condition of its receipt of said Study. 
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Within thirty (30) days of the submis- 
sion of the Study to the Commission, 
USSC will file with the Commission on 
a Form 8-K a description of the Study 
and a summary of its principal conclu- 
sions. 


Within sixty (60) days of the submission 
of the Study to the Commission, USSC 
will file with the Commission on a Form 
8-K a description of the action, if any, 
taken by the Board with respect to the 
Study. 


Within thirty (30) days after the date 
hereof, the Audit Committee of the 
Board of Directors of USSC (‘Audit 
Committee’’) shall appoint a task force 
(‘Task Force’). The Task Force shall 
consist of three members, none of 
whom shall have had substantial re- 
sponsibility for environmental matters 
involving USSC, and at least one of 
whom shall be a senior attorney in the 
law department of USSC. The Task 
Force shall review the Company’s prior 
environmental disclosures and consider 
the flow of environmental information 
within USSC. Within ninety (90) days 
of the date hereof, the Task Force shall 
present to the Audit Committee a 
written report (‘Report’) setting forth 
procedures to provide for timely and 
complete disclosure relating to environ- 
mental matters. 


The Audit Committee shall review the 
Report and shall: 


a. within sixty (60) days of the 
receipt of the Report, consider the 
recommendations contained in the 
Report, and adopt and implement such 
procedures as it believes reasonably 
necessary or appropriate to provide for 
timely and complete disclosure by 
USSC relating to environmental mat- 
ters; 


b. submit the Report and a descrip- 
tion of the procedures adopted by the 
Audit Committee to the Board; 


c. meet periodically with USSC’s 
General Counsel, Director of Environ- 





mental Control, Vice-President & 
General Manager—Facility Plans, Engi- 
neering & Construction, and other 
persons likely to possess environmental 
information, to apprise itself of signifi- 
cant developments relating to environ- 
mental matters. 


Within thirty (30) days of the time that 
the Audit Committee decides what 
action to take in response to the Report 
USSC will transmit to the Commission 
a copy of the Report and a description 
of action taken by the Audit Committee 
and by the Board with respect to each 
recommendation. Such Report and 
summary of Audit Committee and 
Board action may be submitted to the 
Commission under cover of an appro- 
priate application for confidential treat- 
ment pursuant to Section 24 of the 
Exchange Act, the Freedom of Informa- 
tion Act and relevant rules of the Com- 
mission; provided, however, that favor- 
able action by the Commission on such 
application is not a condition of its re- 
ceipt of said Report and summary. 


V. ORDER 


In view of the foregoing, the Commission deems it 
appropriate in the public interest to accept the offer 
of settlement of USSC including the undertakings set 
forth in Part IV above and, accordingly, 


IT IS HEREBY ORDERED that proceedings be and 
they are hereby instituted and that USSC comply 
with its undertakings set forth in Part IV of this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16226/September 27, 1979 


Relief for Certain Wholly-Owned Subsidiaries from 
Portions of Annual and Quarterly Reports Required 
under the Securities Exchange Act of 1934 


AGENCY: Securities and Exchange Commission. 
ACTION: Adoption of amendments to forms. 


SUMMARY: The Commission announces the 
conditional adoption of amendments to provide relief 
from certain portions of the reporting requirements of 
the annual and quarterly reports filed with the 
Commission by a registrant whose equity securities 
are owned either directly or indirectly by a single 
person which itself is a reporting company under the 
Securities Exchange Act of 1934 (“Exchange Act’). 
The amendments are part of the Commission’s 
continuing effort to reduce reporting burdens and 
paperwork by more precisely tailoring the reporting 
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requirements to the characteristics of particular regis- 
trants and to the needs of their investors. 


DATES: Interested persons will have until (30 days 
from publication in the Federal Register) to comment 
upon the inclusion of relief from the requirements of 
Form 10-K Item 15. At the close of the comment 
period the Commission will review the comments and 
make such changes in the amendments that it deems 
necessary and appropriate. 


lf no material changes are necessitated by the 
comments, the amendments to Forms 10-Q and 10-K 
will become effective on (10 days after the close of 
the above comment period). 


ADDRESS: Comments should refer to File No. 
S7-780 and should be submitted in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: John 
J. Heneghan, Chief Counsel, Division of Corporation 
Finance, Securities and Exchange Commission, 500 
North Capitol Street, Washingtonk, D.C. 20549, 
Phone (202) 272-2573. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission announces the condi- 
tional adoption of amendments to the General 
Instructions to Form 10-K and to the General 
Instructions to Form 10-Q under the Securities Ex- 
change Act of 1934 (the ‘Exchange Act’’) [15 U.S.C. 
78a et seq. (1976)] relating to the disclosure required 
by certain registrants which are wholly-owned sub- 
sidiaries. 


These amendments would allow omission of certain 
disclosure items in reports on Form 10-Q and both 
omission of and substitution for various disclosure 
items in reports on Form 10-K filed by registrants 
whose equity securities are owned, either directly or 
indirectly, by a single parent which is a reporting 
company under the Exchange Act. 


Form 10-K is used for annual reports to the Commis- 
sion pursuant to Section 13 or 15(d) of the Exchange 
Act where no other report is prescribed. Form 10-Q is 
used for quarterly reports to the Commission under 
Section 13 or 15(d) of the Exchange Act and is filed 
pursuant to Rule 13a-13 or Rule 15d-13 thereunder. 


510/SEC DOCKET 


BACKGROUND AND GENERAL DISCUSSION 


In connection with applications under Section 12(h) 
of the Exchange Act for exemption from the 
reporting requirements under Section 13, the 
Commission has noted that a significant number of 
wholly-owned subsidiaries with debt securities 
outstanding seek relief from the full reporting 
requirements imposed under Section 12(b) or 15(d). 
While the Commission is mindful of the need to 
maintain adequate public information regarding 
wholly-owned subsidiaries which are subject to the 
reporting obligations of the Exchange Act, it appears 
that certain modifications of the disclosure require- 
ments of Form 10-K and Form 10-Q for wholly-owned 
subsidiaries are appropriate. 


In an effort to more precisely tailor the reporting 
requirements to these particular companies and to 
the need of their investors, the Commission published 
Securities Exchange Act Release No. 15829 (May 16, 
1979) [44 FR 29906] inviting comments on proposed 
amendments to Form 10-k and to Form 10-Q. In 
proposing the amendments the Commission attemp- 
ted to isolate that information about a wholly-owned 
subsidiary of a reporting company which is either 
inapplicable to a subsidiary with only debt securities 
outstanding or which would appear in the notes to 
the financial statements of the subsidiary. 


All thirty-nine responses to the Commission’s request 
for comments supported the proposed relief for 
wholly-owned subsidiaries of reporting companies. 
However, several further reductions of required 
disclosures were suggested as serving the purpose of 
the proposed amendments while also being 
consistent with the standards of disclosure defined by 
the Commission. 


A number of commentators favored expanding the 
definition of wholly-owned subsidiaries eligible for the 
subject relief to permit subsidiaries that have 
outstanding fixed-income, non-voting equity securi- 
ties to take advantage of the more limited reporting 
requirements. These commentators argued that 
there is no real substantive difference between a 
fixed-dividend preferred stock and a debt security for 
purposes of the proposed amendments, particularly 
in the case of public utilities. 


Although the argument presented by the commenta- 
tors may have some appeal, the Commission feels 
that it has had inadequate study and comment 
concerning the possible differences in the information 





needed by holders of fixed dividend, non-voting 
preferred stock and by holders of debt securities to 
determine at this time to treat subsidiaries having 
holders of both or either types of securities in an 
identical manner. Accordingly, the Commission has 
decided to reduce the reporting requirements only in 
the case of outstanding debt securities and to 
monitor the results of that reduction before making 
any determination as to an appropriate reduction in 
cases where outstanding fixed dividend, non-voting 
preferred stock may be involved. 


Another commentator suggestion was to extend the 
subject relief to ‘‘substantially-owned’”’ subsidiaries. 
The Commission, however, does not feel that a 
“‘substantially-owned”’ standard would be consistent 
with adequate protection of minority shareholders in 
view of the nature of the subject relief and believes 
that any special situtations where the subject relief 
would be appropriate should be handled on a 
case-by-case basis. 


One of the areas of inquiry in Release No. 34-15829 
concerned possible conditions for the availability of 
the proposed relief for wholly-owned subsidiaries. 
Specifically, the Commission asked both for 
comments on Form S-7 type financial responsibility 
tests and for suggestions for other possible tests 
utilizing parameters such as earnings or assets. 


With one exception, the commentators supported 
conditioning the relief of some criteria in addition to 
being a wholly-owned subsidiary. However, a number 
of commentators did make various suggestions for 
modifications to the proposed financial responsibility 
tests. As a result, the Commission has revised the 
tests to require only that, during the preceding thirty- 
six calendar months and subsequent period of days, 
there has not been any material default in the pay- 
ment of principal, interest, a sinking or purchase fund 
installment, or any other material default not cured 
within thirty days, with respect to any indebtedness 
of the registrant or its subsidiaries, and there has not 
been any material default in the payment of rentals 
under material long-term leases. 





lit should be noted that, to maintain consistency and 
to minimize interpretive problems, the basic terms of 
this condition are drawn from Form 10-K, Item 8, and 
Form 10-Q, Item 4, ‘Defaults Upon Senior Securi- 
ties.”’ 


For purposes of facilitating staff review of and 
computer data inputs from Forms 10-K and 10-Q, 
registrants are being required to indicate on the cover 
pages of the forms that they are eligible for and are 
utilizing the relief provided by these amendments 
[See General Instructions G(a)(3) of Form 10-Q and 
General Instructions K(a)(3) of Form 10-K]. 


REVISIONS TO FORM 10-Q 


The revisions to Form 10-Q proposed in Release No. 
34-15829 would delete the following items of Part II 
of Form 10-Q for a qualifying wholly-owned subsidi- 
ary whose parent is a reporting company: Item 5, 
Increase in Amount Outstanding of Securities or 
Indebtedness; Item 6, Decrease in Amount 
Outstanding of Securities or Indebtedness; and Item 
7, Submission of Matters to a Vote of Security 
Holders. 


There were no comments criticizing the proposed 
relief from Item 5 and Item 6. The general view of 
commentators was that any Item 5 or Item 6 informa- 
tion which is relevant and material to holders of debt 
securities would be adequately presented in the 
issuer's financial statements and notes thereto. 


The omission of Item 7, Submission of Matters to a 
Vote of Security Holders, was generally supported by 
commentators on the ground that the Item is 
immaterial to debt holders generally. 


Items 1 and 4 of Form 10-Q also received commenta- 
tor attention. With respect to Item 1, Legal 
Proceedings, several commentators suggested that 
the Item was not needed since any material litigation 
affecting the subsidiary should be described in the 
footnotes to its financial statements. Upon consider- 
ation of these comments, the Commission has deter- 
mined that the omission of Item 1 is not appropriate. 
The disclosure of legal proceedings in the footnotes 
to financial statements does not always disclose all of 
the information called for by Item 5 of Regulation 
S-K, thus making it difficut to obtain information to 
independently evaluate the importance of the litiga- 
tion. 


Since is has been decided to condition the availability 
of the reduction on the absence of defaults upon 
securities and under material leases, Item 4 of Form 
10-Q which ordinarily calls for disclosure of defaults 
upon securities became redundant. 
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REVISION OF FORM 10-K 


Release No. 34-15829 proposed revisions to Form 
10-K which would provide that qualifying wholly- 
owned subsidiaries of reporting companies may omit 
certain information which would be otherwise 
required if certain other specified information is 
provided in the Form 10-K. The “certain other infor- 
mation” proposed to be included in the Form 10-K 
was as follows: 


(1) an indication of the number of 
holders of record of each class of 
securities of the registrant subject to the 
reporting provisions of Section 13 or 
15(d) of the Exchange Act; and 


(2) a management's narrative analysis 
of the results of operations explaining 
the reasons for material changes in the 
amount of revenue and expense items 
between the most recent fiscal year 
presented and the fiscal year immedi- 
ately preceding it. Explanations of 
material changes should include, but 
not be limited to, changes in the various 
elements which determine revenue and 
expense levels such as unit sales 
volume, prices charged and paid, 
production levels, production costs vari- 
ances, labor costs and discretionary 
spending programs. In addition, the 
analysis should include an explanation 
of the effect of any changes in 
accounting principles and practices or in 
the method of their application that 
have a material effect on net income as 
reported. 


Commentators questioned the utility of disclosing the 
number of record holders of each class of securities 
subject to the reporting provisions of Sections 13 or 
15(d) of the Exchange Act, noting that such informa- 
tion is not required of other registrants and that a 
significant number of debt issues are held partially in 
registered form and partially in bearer form, thus 
reducing the validity of any number supposedly 
reflecting the number of debt holders. Upon 
consideration, the Commission has determined not to 
condition the subject relief on a requirement to 
indicate the number of holders of record of such 
securities. 
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As to the requirement to furnish a management's 
discussion and analysis of the results of operations 
similar to that required in Form 10-Q, a number of 
commentators specifically supported this proposed 
reduction of the scope of management's discussion 
and analysis from that otherwise required by Guide 
22. They believed this proposed change to 
be an appropriate reduction of reporting burd- 
ens in that it requires only information which is 
relevant and material to debt holders generally 
without being so limited as to be detrimental to the 
public interest or the protection of investors. The 
management discussion and analysis as required by 
Guide 22 would not be present as a result of the 
omission of the Form 10-K Item 2 requirement to 
furnish a summary of operations. 


The Form 10-K relief proposed in Release No. 
34-15829 included the omission of the following items 
which are otherwise required to be disclosed: Item 2, 
Summary of Operations;* Item 4, Parents and 
Subsidiaries; Item 6, Increases and Decreases in 
Outstanding Indebtedness; Item 9, Approximate 
Number of Equity Security Holders; Item 10, Submis- 
sion of Matters to a Vote of Security Holders; Item 
11, Indemnification of Directors and Officers; Item 
13, Security Ownership of Certain Beneficial Owners 
and Management; and Item 14, Directors and 
Executive Officers of the Registrant. The over- 
whelming commentator response to the appropriate- 
ness of omitting these items was supportive. The 
comments confirmed the Commission's intention to 
isolate that information which is either inapplicable to 
a company with only debt securities outstanding or 
which would appear in the notes to the financial 
statements of the subsidiary. 


In Release No. 34-15829, the Commission also invited 
comments on a proposed revision to Form 10-K 
which would specify that for Item 1, Business, a 
registrant which is a wholly-owned subsidiary of a 
reporting company need only furnish a brief descrip- 
tion of the business done by the registrant and its 
subsidiaries during the most recent fiscal year which 
will, in the opinion of management, indicate the 
general nature and scope of the business of the regis- 
trant and its subsidiaries. Moreover, it was proposed 
that for Item 3, Properties, such registrant need only 
furnish a brief description of the material properties of 





2it should be noted that omission of Item 2 
Summary of Operations, does not affect the financial 
statements requirement of Item 12. 





the registrant and its subsidiaries to the extent, in the 
opinion of management, necessary to an under- 
standing of the business done by the registrant and 
its subsidiaries. This revision to Form 10-K would not 
expressly require disclosure of any of the matters 
specifically enumerated in Form 10-K Items 1 and 3, 
such as the five-year segment discussion required in 
Item 1 and the oil and gas reserve information 
required in Item 3 for those subsidiaries with signifi- 
cant oil and gas operations. The majority of the 
commentators specifically endorsed the proposed 
relief as to Form 10-K Items 1 and 3 as appropriately 
relieving registrants from reporting burdens which are 
disproportionate to the public interest and to any 
benefit to investors in view of the time, effort and 
expense involved in the preparation of such informa- 
tion. In light of these views, the Commission is 
including these item revisions in the adopted relief. 


Several additional Form 10-K items received 
commentator attention. As with Form 10-0 Item 1, 
several commentators favored omitting Form 10-K 
Item 5, Legal Proceedings, based upon their opinion 
that any material litigation affecting the subsidiary 
should be described in the notes to financial state- 
ments. As discussed above with respect to Form 
10-0 Item 1, the Commission has determined that it is 
inappropriate to accept the recommendation to omit 
Item 5, Legal Proceedings. However, where the notes 
to the financial statements set forth in the report do 
contain an adequate description of legal proceedings 
in accordance with the requirements of Item 5 of 
Regulation S-K the Commission continues to 
encourage incorporation by reference in order to 
avoid duplication. 


Form 10-K Item 8, Defaults Upon Senior Securities, is 
being omitted because it has become redundant in 
light of the fact that the reduction in the reporting 
requirements is conditional upon there being no 
defaults of the type to be disclosed under the Item. 


The Commission has also determineed to include 
Form 10-K Item 15, Management Renumeration and 
Transactions, in the subject relief. The view was 
expressed by numerous commentators that holders 
of a fixed-income security who do not vote in the 
election of directors do not need the information 
required in Item 15, beyond that which would other- 
wise be disclosed in the financial statements of the 
company, for purposes of evaluating their invest- 
ment. Commentators also indicated that to the extent 
that Item 15 would require disclosure with respect to 
intercompany transactions, such information would 
be included in the financial statements and, to the 
extent material, information would be included in an 


additional footnote with respect to transactions with 
affiliates. Upon consideration of these comments, the 
Commission has determined that it is appropriate to 
omit Item 15. Since the omission of this Item was not 
specifically included in the proposal published for 
public comment, the Commission is only conditional- 
ly adopting its omission as part of the subject relief in 
order to provide an opportunity to comment by 
interested parties. 


TEXT OF AMENDED FORMS 


Chapter II of Title 17 of the Code of Federal Regula- 
tions is amended as follows: 


PART 249 - FORMS, SECURITIES EXCHANGE ACT 
of 1934 


1. Section 249.308a is amended by amending the 
General Instructions as follows: 


§249.308a Form 10-Q, for quarterly reports under 
Section 13 or 15(d) of the Securities Exchange Act of 
1934. 


GENERAL INSTRUCTIONS 


G. Omission of Information by Certain Wholly- 
Owned Subsidiaries. 


If, on the date of the filing of its report on Form 10-Q, 
the registrant meets the conditions specified in para- 
graph (a) below, then such registrant may omit the 
information called for in the Part tl Items specified in 
paragraph (b) below. 


(a) conditions for availability of the relief specified in 
paragraph (b) below: 


(1) All of the registrant’s equity securi- 
ties are owned, either directly or 
indirectly, by a single person which is a 
reporting company under the Act and 
which has filed all the material required 
to be filed pursuant to Section 13, 14 or 
15(d) thereof, as applicable; 
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(2) During the preceding thirty-six 
calendar months and any subsequent 
period of days, there has not been any 
material default in the payment of 
principal, interest, a sinking or purchase 
fund installment, or any other material 
default not cured within thirty days, 
with respect to any indebtedness of the 
registrant or its subsidiaries, and there 
has not been any material default in the 
payment of rentals under material long 
term leases; and 


(3) There is prominently set forth, on 
the cover page of the Form 10-Q, a 
statement that the registrant meets the 
conditions set forth in General Instruc- 
tion G(a)(1) and (2) of Form 10-Q and is 
therefore filing this Form with the 
reduced disclosure format. 


(b) Registrants meeting the conditions specified in 
paragraph (a) above may omit the information called 
for in the following Part II Items: 


Item 4, Defaults Upon Senior Securities.; 


Item 5, Increase in Amount Outstanding of Securities 
or Indebtedness; Item 6, Decrease in Amount 
Outstanding of Securities or Indebtedness; and Item 
7, Submission of Matters to a Vote of Security 
Holders. 


2. Section 249.310 is amended by amending the 
General Instructions as follows: 


§249.310 Form 10-K, annual report pursuant to 
Section 13 or 15(d) of the Securities Exchange Act of 
1934. 


GENERAL INSTRUCTIONS 


K. Omission of Information by Certain Wholly- 
Owned Subsidiaries. 
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If, on the date of the filing of its report on Form 10-K, 
the registrant meets the conditions specified in 
paragraph (a) below, then such registrant may furnish 
the abreviated narrative disclosure specified in para- 
graph (b) below. 


(a) Conditions for availability of the relief specified in 
paragraph (b) below. 


(1) All of the registrant’s equity securi- 
ties are owned, either directly or 
indirectly, by a single person which is a 
reporting company under the Act and 
which has filed all the material required 
to be filed pursuant to Section 13, 14, 
or 15(d) thereof, as applicable; 


(2) During the preceding thirty-six 
calendar months and any subsequent 
period of days, there has not been any 
material default in the payment of 
principal, interest, a sinking or purchase 
fund installment, or any other material 
default not cured within thirty days, 
with respect to any indebtedness of the 
registrant or its subsidiaries, and there 
has not been any material default in the 
payment of rentals under material 
long-term leases; and 


(3) There is prominently set forth, on 
the cover page of the Form 10-K, a 
statement that the registrant meets the 
conditions set forth in General Instruc- 
tion K(a)(1) and (2) of Form 10-K and is 
therefore filing this Form with the 
reduced disclosure format. 


(b) Registrants meeting the conditions specified in 
paragraph (a) above are entitled to the following 
relief: 


(1) Such registrants may omit the 
information called for by Item 2, 
Summary of Operations, as well as the 
Guide 22 Management Discussion and 
Analysis, provided that the registrant 
includes in the Form 10-K a manage- 
ment’s narrative analysis of the results 
of operations explaining the reasons for 
material changes in the amount of 
revenue and expense items between the 
most recent fiscal year presented and 





the fiscal year immediately preceding it. 
Explanations of material changes should 
include, but not be limited to, changes 
in the various elements which determine 
revenue and expense levels such as 
unit sales volume, prices charged and 
paid, production levels, production 
cost variances, labor costs and discre- 
tionary spending programs. In addition, 
the analysis should include an explan- 
ation of the effect of any changes in 
accounting principles and practices or 
method of application that have a 
material effect on net income as 
reported. 


(2) Such registrant may omit the 
information called for by Item 4, Parents 
and Subsidiaries, provided that the 
registrant includes the name of its 
parent in conjunction with the descrip- 
tion of its business. 


(3) Such registrants may omit the 
information called for by the following 
otherwise required Items: Item 6, 
Increases and Decreases in Outstanding 
Securities and Indebtedness; Item 8, 
Defaults Upon Senior Securities; Item 
9, Approximate Number of Equity 
Security Holders; Item 10, Submission 
of Matters to a Vote of Security 
Holders; Item 11, Indemnification of 
Directors and Officers; Item 13, Security 
Ownership of Certain Beneficial Owners 
and Management; Item 14, Directors 
and Executive Officers of the Regis- 
trant; and Item 15, Management 
Remuneration and Transactions. 


(4) In response to Item 1, Business, 
such registrant only need furnish a brief 
description of the business done by the 
registrant and its subsidiaries during the 
most recent fiscal year which will, in the 
opinion of management, indicate the 
general nature and scope of the 
business of the registrant and its 
subsidiaries, and in response to Item 3, 
Properties, such registrant only need 
furnish a brief description of the 
material properties of the registrant and 
its subsidiaries to the extent, in the 
opinion of the management, necessary 
to an understanding of the business 


done by the registrant and its subsidi- 
aries. 


EFFECTIVE DATE AND CERTAIN FINDINGS 


In order to give interested persons an opportunity to 
comment upon the inclusion of Form 10-K Item 15 as 
part of the subject relief comments will be accepted 
on or before (30 days from the date of publication in 
the Federal Register), after which the Commission 
will review the comments and make such changes in 
the amendments that it deems necessary and appro- 
priate. If no material changes are necessitated by the 
comments, the new amendments to Form 10-Q and 
10-K will become effective on (10 days after the close 
of the above comment period) and a release 
announcing their effectiveness will be issued at that 
time. 


As required by Section 23(a)(2) of the Exchange Act, 
the Commission has_ specifically considered the 
impact which the amendments adopted herein would 
have on competition and has concluded that they 
would impose no significant burden on competition. 
In any event, the Commission has determined that 
any possible burden will be outweighed by and is 
necessary and appropriate to achieve the benefits of 
these amendments to investors and registrants. 


[Secs. 13, 15(d), 23(a), 48 Stat. 894, 895, 901; sec. 
203(a), 49 Stat. 705; secs. 3, 8, 49, Stat. 1377, 1379; 
secs. 4, 6, 78, Stat. 569, 570-574; sec. 2, 82 Stat. 
454; secs. 1, 2, 84, Stat. 1497; secs. 10, 18, 89, Stat. 
119, 155; secs. 308(b), 90 Stat. 57; secs. 202, 203, 
204, 91 Stat. 1494, 1498, 1499, 1500; 15 U.S.C. 78m, 
780(d), 78w(a)]. 


STATUTORY AUTHORITY 


The amendments to Form 10-Q and to Form 10-K are 
pursuant to Sections 13, 15(d) and 23(a) of the 
Securities Exchange Act of 1934. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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September 27, 1979. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16227/September 27, 1979 


An order has been issued granting the application to 
strike the common stock (No Par Value) of GOLDEN 
CYCLE CORPORATION from listing and registration 
on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16228/September 13, 1979 


Admin. Proc. File No. 3-5495 


In the Matter of the Application of 


LAWRENCE F. CIANCHETTA 
ALSO KNOWN AS 

LARRY POWERS 

77 Manor Avenue 

Staten Island, New York 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEAL- 
ERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION — RE- 
VIEW OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


Fraudulent Representations 
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Unsuitable Recommendations 


Where salesman of member firm of 
registered securities association admit- 
tedly made fraudulent representations 
and unsuitable recommendations to 
customers in connection with the offer 
and sale of a security, he/d, associ- 
ation’s findings of violation sustained, 
and sanctions imposed affirmed. 


APPEARANCES: 


Sol Freedman, of Freedman, Leavitt & May, for 
applicant. 


Andrew McR. Barnes and Mary S. Head, for the 
National Association of Securities Dealers, Inc. 


Lawrence F. Cianchetta, also known as Larry 
Powers, appeals from disciplinary action taken 
against him by the National Association of Securities 
Dealers, Inc. (“NASD”). 


During the relevant period, Cianchetta was a sales- 
man for the former broker-dealer firm of E. L. Aaron 
& Co., Inc.! The NASD found that, from September- 
December 1974, Cianchetta made fraudulent repre- 
sentations to customers in connection with his offer 
and sale of stock of Cardiodynamics, Inc., the manu- 
facturer of a heart monitoring device. It also found 
that Cianchetta recommended that stock to 
customers without having a reasonable basis for 
believing that his recommendations were suitable. 


The NASD suspended Cianchetta from association 
with any member in any capacity for 90 days, and 





Ipursuant to its consent in these proceedings, the 
firm was expelled from NASD membership. Its 
broker-dealer registration has been revoked, pursuant 
to its consent, in proceedings brought by this Com- 


mission. —&. L. Aaron & Co., Inc., Securities 
Exchange Act Release No. 13015 (November 29, 
1976), 11 SEC Docket 1058. 





from association with any member as a principal, or 
in a supervisory or managerial capacity, for a period 
of one year.“On the basis of an independent review 
of the record, we affirm the NASD’s action. 


The NASD’s findings were based on Cianchetta’s 
admission of the charges against him. Cianchetta 
now seeks to avoid the effect of those admissions. 
He asserts that his admissions were only partial and 
“leave much to be desired’’; that the NASD admit- 
tedly had no proof that he committed any violations; 
that he believed that the information Aaron supplied 
him with respect to Cardiodynamics was ‘‘essentially 
true’; and that he was unaware that the repre- 
sentations he was making to customers were false. 


The record in these proceedings paints a substantially 
different picture. Cianchetta made formal admissions 
of the NASD’s charges of fraud and unsuitable 
recommendations.’ Although certain alleged misrep- 
resentations were only admitted “‘in part,’’ Cianchet- 
ta’s then counsel explained that this simply meant 
that Cianchetta’s misrepresentations were substan- 
tially similar to those alleged. When the NASD’s staff 
sought to introduce evidence against Cianchetta, 
counsel argued that this was unnecessary in light of 
his client’s admissions. 


Cianchetta subsequently testified at the hearings 
before the NASD’s District Committee. He admitted 
being aware that the representations he was making 





2The suspensions are to run concurrently. The NASD 
also assessed costs. 


3He denied one specification of the fraud charges. 
Accordingly, the NASD made no finding of violation 
with respect to that specification. 


4counsel stated, “I can only give you one example of 
a homicide case where the defendant comes before 
the Court and says | killed a person. You can only kill 


him once... [H]is admission can only be made 
once. No matter what you look at in [the evidence 
sought to be adduced, it has] already been 
admitted.” The evidence in question was never 
admitted. 


concerning Cardiodynamics were “‘slightly incorrect,” 
and that he knew that he was “partially” telling lies to 
customers. He stated that he wanted to believe the 
information that was given to him by Aaron, even 
though. he was not permitted to verify it with the 
issuer, because he needed the clients that Aaron was 
supplying. 


On appeal before the NASD’s Board of Governors, 
Cianchetta made no protestations of innocence. His 
then counsel merely stated: 


“| would like to point out that when 
[Cianchetta] came down here he made 
an admission as to his guilt of all the 
charges with the exception of one... 
At that time he stood guilty. He stood 
basically at the pleasure of the subcom- 
mittee here.’”’ 


We accordingly affirm the NASD’s findings of viola- 
tion. 


Cianchetta argues that the sanctions imposed on him 
are disprcportionately severe, particularly when 
compared with that imposed by the NASD on 
another respondent, an Aaron salesman who did not 
appeal to this Commission. 


We cannot accept this contention. The NASD, after 
reviewing the evidence with respect to the 
respondent in question, which included her testi- 
mony, the testimony of one of her customers, and 
various customer questionnaires, exonerated her of 
charges that she made fraudulent representations and 
unsuitable recommendations to customers, charges 
that were sustained against Cianchetta. 





5The other respondent was only censured. 


6The only finding made against this respondent was 
that she ‘‘acted less than professionally in suggesting 
various dollar amounts to customers which were 
interpreted as predictions on future market price.” 
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Cianchetta also stresses the facts that he cooperated 
with the NASD in this proceeding, and cooperated 
with this Commission in an injunctive action against 
the Aaron firm.” But the NASD took those circum- 
stances into account in assessing the relatively lenient 
sanctions which it imposed.8 The NASD also took 
into account the fact that applicant was apparently 
motivated, in part, by a recognition of the impropriety 
of his conduct at Aaron. 


Applicant admittedly engaged in very serious 
misconduct. We are unable to conclude that the 
sanctions which the NASD imposed, after 
considering the mitigative factors in his favor, are 
excessive or oppressive. 


An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK AND KARMEL); Chairman 
WILLIAMS not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16228/September 13, 1979 


Admin. Proc. File No. 3-5495 





7Cianchetta testified as a witness in the case of 
S.E.C. v. E. L. Aaron & Co., Inc., C.C.H. Fed. Sec. 
L. Rep. ¢ 96,043 (S.D.N.Y., 1977). 


8We note that Cianchetta testified before the Board 
of Governors that he was currently employed as a 
registered representative, that he had never been a 
principal, and that he did not then contemplate 
becoming a principal. 
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In the Matter of the Application of 


LAWRENCE F. CIANCHETTA 
also known as 

LARRY POWERS 

77 Manor Avenue 

Staten Island, New York 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER AFFIRMING DISCIPLINARY ACTION TAK- 
EN BY REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
National Association of Securities Dealers, Inc. 
against Lawrence F. Cianchetta, also known as Larry 
Powers, and the Association’s assessment of costs, 
be, and they hereby are, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21221/September 21, 1979 


In the Matter of 





JERSEY CENTRAL POWER & LIGHT COMPANY 
Madison Avenue at Punch Bowl Road 
Morristown, New Jersey 07960 


(70-6354) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS BY SUBSIDIARY; RE- 
QUEST FOR EXEMPTION FROM COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Jersey Central 
Power & Light Company (‘Jersey Central’), an 
electric utility subsidiary of General Public Utilities 
Corporation (‘‘GPU’’), a registered holding company, 
has filed with this Commission an application and 
amendments thereto pursuant to the Public Utility 
Holding Company Act of 1935 (‘‘Act’’), designating 
Section 6(b) of the Act and Rules 45 and 50(a)(5) 
promulgated thereunder as applicable to the pro- 
posed transaction. All interested persons are referred 
to the application, which is summarized below, for a 
complete statement of the proposed transaction. 


Jersey Central proposes to issue and sell up to 
$47,500,000 aggregate principal amount first 
mortgage bonds (‘Bonds’), to be issued under its 
indenture dated as of March 1, 1946, as heretofore 
supplemented and amended and as to be further 
supplemented and amended by a_ supplemental 
indenture. The Bonds will contain a provision pro- 
hibiting their call for a period not exceeding 10 years 
from their date of issue. Other terms of the Bonds 
will be supplied by amendment. 


The net proceeds from the sale of the Bonds will be 
applied to the anticipated payment at or before 
maturity of $25,000,000 principal amount of 12-3/8% 
First Mortgage Bonds, due November 1, 1979 and to 
pay at or before maturity up to $22,500,000 of 
short-term loans outstanding at the date of sale. At 
August 27, 1979, Jersey Central had short-term bank 
loans outstanding of approximately $69,000,000. 


Jersey Central requests an exemption from the com- 
petitive bidding requirements of Rule 50 pursuant to 
Rule 50(a)(5). It refers to the March 28, 1979, nuclear 
accident at Unit No. 2 of the Three Mile Island 
nuclear generating station (‘“TMI-2’’), in which unit 
Jersey Central owns an undivided 25% interest, the 
remainder being owned by Pennsylvania Electric 
Company (25%) and Metropolitan Edison Company 
(50%), associate companies of Jersey Central. Ex- 


penditures related to TMI-2 and the purchase of 
replacement energy will subject to the GPU system, 
including Jersey Central, to a serious cash drain for 
an indeterminable period. In view of these uncertain 
and exceptional conditions, Jersey Central believes 
that competitive bidding for the Bonds is not now 
feasible. 


Jersey Central believes it may be possible to effect a 
sale of the Bonds through private placement. Jersey 
Central proposes to explore with a group of 
prospective underwriters the prospects for such 
private offering and negotiate the terms thereof. It is 
hereby authorized to do so. 


The fees and expenses to be incurred in connection 
with the proposed transaction will be supplied by 
amendment. It is stated that the Board of Public 
Utilities of the State of New Jersey has jurisdiction 
over the proposed issuance and sale of the Bonds 
and that no other state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 17, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by the filing which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At 
any time after said date, the application, as 
amended or as it may be further amended, may be 
granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21222/September 24, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6126/September 24, 1979 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21223/September 24, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6128/September 24, 1979 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21224/September 24, 1979 


In the Matter of 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 


(70-6340) 
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ORDER AUTHORIZING ISSUANCE AND SALE OF 
PREFERRED STOCK AT COMPETITIVE BIDDING 


Indiana & Michigan Electric Company (“I&M"), an 
electric utility subsidiary of American Electric Power 
Company, Inc. (‘‘AEP’’), a registered holding 
company, has filed with this Commission an appli- 
cation-declaration and amendments thereto pursuant 
to Sections 6(b) and 12(c) of the Public Utility Hold- 
ing Company Act of 1935 (‘‘Act’’) and Rules 42 and 
50 promulgated thereunder concerning the following 
proposed transaction. 


\&M proposes to issue and sell at competitive bidding 
up to 1,600,000 shares of a new series of its cumu- 
lative preferred stock (‘Preferred Stock’’), par value 
$25 per share. The price to be paid to 1&M shall be 
$25 per share, which shall also be the price at which 
the Preferred Stock shall be initially offered to the 
public. The dividend rate (which will be expressed in 
a multiple of $.01) and the amount per share to be 
paid by |l&M as compensation to the purchasers will 
be determined by competitive bidding. None of the 
shares of the Preferred Stock may be redeemed prior 
to a date five years from the first day of the month in 
which such shares are issued if such redemption is 
for the purpose of refunding them, directly or 
indirectly, through the incurring of debt or the 
issuance of stock ranking equally with or prior to the 
Preferred Stock at an effective interest cost or 
dividend cost less than the effective dividend cost of 
the Preferred Stock. 


The terms of the Preferred Stock may also include a 
sinking fund provision pursuant to which |[&M would 
retire at $25 per share, commencing no earlier than 
five years from the first day of the month in which 
such shares are issued, not more than 5% annually of 
the number of shares initially issued, with the non- 
cumulative option on any sinking fund date of 
redeeming at $25 per share an additional like number 
of shares, and with the option to credit against any 
sinking fund requirement the shares of Preferred 
Stock theretofore purchased or otherwise acquired 
by I&M. It is proposed that 1&M will decide upon the 
necessity for a sinking fund provision at a subsequent 
date and notify prospective bidders of its decision 
reasonably in advance of, but not less than 72 hours 
prior to, the bidding date. 


It is stated that the Preferred Stock will not be issued 
and sold unless 1&M shall have received, subsequent 
to June 30, 1979, and prior to such sale, one ore 
more cash capital contributions in an aggregate 
amount of $20,000,000 from AEP. The making of 





such cash capital contributions by AEP was 
authorized by order dated December 29, 1978 (HCAR 
No. 20865). 


The proceeds fromt the sale of the Preferred Stock 
will be used by I&M to repay its unsecured short- 
term indebtedness, which was approximately 
$126, 165,000 at July 26, 1979, and is expected to be 
approximately $150,000,000 at the time of sale of the 
Preferred Stock. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$203,275, including printing expenses of $118,275, 
legal fees of $32,500 and accountants’ fees of 
$15,500. The Public Service Commission of Indiana 
and the Michigan Public Service Commission have 
authorized the proposed transaction. No other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21191), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted and 
permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 


application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effective 
forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21225/September 24, 1979 
In the Matter of 


THE SOUTHERN COMPANY 
Perimeter Center East 

P.O. Box 720071 

Atlanta, Georgia 30346 


(70-6351) 


NOTICE OF PROPOSAL BY HOLDING COMPANY 
TO BECOME BONDED AS SURETY OF PUBLIC 
UTILITY SUBSIDIARY COMPANY 


NOTICE IS HEREBY GIVEN that The Southern 
Company (‘‘Southern’’), a registered holding 
company, has filed a declaration with this Commis- 
sion pursuant to the Public Utility Holding Company 
Act of 1935 (“‘Act’’), designating Sections 12(b) and 
12(f) of the Act as applicable to the following pro- 
posed transaction. All interested persons are referred 
to the declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


Southern proposes to act as one of two sureties on a 
bond of its subsidiary, Alabama Power Company 
(‘‘Alabama’’), in connection with Alabama’s appeal of 
a rate proceeding. On July 19, 1979, the Alabama 
Public Service Commission entered an order which 
denied the rates requested by Alabama, made per- 
manent a 9%% emergency rate increase granted in 
March, 1979, added on a 5% increase to to into 
effect on July 19, 1979 and scheduled an additional 
8% increase to go into effect in January of 1980. On 
August 20, 1979, Alabama filed notice of appeal to 
the Supreme Court of Alabama and plans to petition 
that court for authority to place into effect subject to 
refund under supersedeas bond, that portion of the 
rate increase denied. The maximum amount of the 
bond would be $120,536,000, twice the estimated 
revenues from the refundable rates for the first six 
months supersedeas period. Southern proposes to 
act as surety during the initial six months from the 
date of delivery of the bond and to execute as surety 
such further bonds, renewals or extensions, as may 
be required to keep the proposed rates in effect 
pending a determinatinon on the appeal. Alabama 
has been advised that such a bond can be obtained 
from a commercial surety only with difficulty and at 
substantial premium costs. To avoid such costs, 
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Southern proposes to act as surety for no premium, 
fee or other compensation. The President of Alabama 
will act as the second surety. 


The fees and expenses incurred or to be incurred in 
connection with the proposed transaction will be filed 
by amendment. It is stated that no state commission, 
and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 15, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by the filing which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At 
any time after said date, the application, as 
amended or as it may be further amended, may be 
granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21226/September 24, 1979 


522/SEC DOCKET 


In the Matter of 


METROPOLITAN EDISON COMPANY 
2800 Pottsville Pike, Muhlenberg Township 
Berks County, Pennsylvania 19605 


(70-6288) 


NOTICE OF A PROPOSAL TO SELL AND LEASE 
ELECTRIC TRANSMISSION LINES AND SUB- 
STATIONS TO A NON-AFFILIATED UTILITY 
COMPANY 


NOTICE IS HEREBY GIVEN THAT Metropolitan 
Edison Company (‘‘Met-Ed”’), an electric utility sub- 
sidiary of General Public Utility Corporation, a re- 
gistered holding company, has filed a declaration and 
an amendment thereto with this Commission 
pursuant to the Public Utility Holding Company Act 
of 1935 (‘‘Act’’), designating Section 12(d) of the Act 
and Rule 44 promulgated thereunder as applicable to 
the proposed transaction. All interested persons are 
referred to the amended declaration, which is sum- 
marized below, for a complete statement of the pro- 
posed transaction. 


Met-Ed is the owner of three 69 KV electric 
transmission lines and two substations, located in 
Dauphin County, Pennsylvania, which were con- 
structed and are currently used solely to provide 
electric service to Hershey Electric Company, 
(‘Hershey’). 


Pennsylvania Power and Light Company (‘‘PP&L”’) 
has recently acquired ownership of Hershey and 
pursuant to an order of the Federal Power 
Commission Hershey has notified Met-Ed that 
effective March 1, 1980, or such other date as may be 
mutually acceptable (‘‘termination date’’), Hershey 
will terminate the obtaining of its electric service 
requirements from Met-Ed and will instead obtain 
service from PP&L. 


The facilities referred to above will no longer be 
useful to Met-Ed after the termination date, and 
subject to the receipt of all required regulatory 
approvals, Met-Ed has agreed to sell and PP&L has 
agreed to buy such facilities. 


In order to enable PP&L to perform certain required 
engineering and construction work on the facilities 





prior to the terminatnion date, Met-Ed has agreed to 
sell these facilities to PP&L and to lease back the 
facilities (for the consideration of $1) until the 
termination date. 


It is expected that Met-Ed’s net book cost of those 
facilities as of September 1, 1979 was approximately 
$523,055. The sale price of these facilities determined 
on the basis of arms-length negotiations between 
Met-Ed and PP&L is $737,094. 


Met-Ed also proposes to lease to PP&L, for an initial 
term of eight years, a second circuit (to be 
constructed by Met-Ed) on the 69KV transmission 
line which connects Met-Ed’s North Hersehy and 
Crawford Substations. The monthly payments by 
PP&L to Met-Ed are presently estimated at approxi- 
mately $1,400. 


The fees, commissions and expenses to be incurred 
by Met-Ed in connection with the proposed trans- 
actions are estimated at $7,500, including legal fees 
of $5,000. The proposed transactions have been 
authorized by the Pennsylvania Public Utilities 
Commission and the Federal Energy Regulatory Com- 
mission. It is stated that no other state or federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 18, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by the filing which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At 
any time after said date, the application, as 
amended or as it may be further amended, may be 
granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
notices and orders issued in this matter, including 


the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21227/September 25, 1979 


In the Matter of 


WHEELING ELECTRIC COMPANY 
P.O. Box 751 
Wheeling, West Virginia 26003 


(70-6352) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
LONG-TERM NOTE 


NOTICE IS HEREBY GIVEN that Wheeling Electric 
Company (‘‘Wheeling’”’), an electric utility subsidiary 
of American Electric Power Company, Inc., a re- 
gistered holding company, has filed with this Com- 
mission a declaration and an amendment thereto 
pursuant to the Public Utility Holding Company Act 
of 1935 (‘‘Act’’), designating Sections 6(a) and 7 of 
the Act and Rule 50(a)(2) promulgated thereunder as 
applicable to the proposed transaction. All interested 
persons are referred to the amended declaration, 
which is summarized below, for a complete 
statement of the proposed transaction. 


Wheeling proposes to enter into a term loan agree- 
ment (‘Agreement’) with Bankers Trust Company 
(the ‘‘Bank’’) concerning a $19,000,000 loan to be 
evidenced by an unsecured promissory note (the 
“‘Note’”’) to be issued on November 1, 1979. The Note 
will mature November 1, 1987, will be prepayable in 
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whole or in part without penalty upon three days’ 
notice to the Bank, and will bear interest payable 
quarterly at a fluctuating rate per annum equal to (a) 
100% of the Bank’s prime rate through October 31, 
1981; (b) 102% of the Bank’s prime rate from 
November 1, 1981, through October 31, 1983; (c) 
104% of the Bank’s prime rate from November 1, 
1983, through October 31, 1985; (d) 106% of the 
Bank's prime rate from November 1, 1985, until 
maturity; and (e) if paid after maturity the greater of 
(i) the Bank’s prime rate plus 2% or (ii) 106% of the 
Bank’s prime rate. No compensating balances will be 
required in connection with borrowings under the 
Agreement. 


The proceeds will be used to pay at maturity on 
November 1, 1979, $19,000,000 principal amount of 
notes issued by Wheeling in connection with bank 
borrowings authorized by order dated November 30, 
1972 (HCAR No. 17788), in File No. 70-5255. 


Wheeling claims exemption from the competitive 
bidding requirements of Rule 50 for its issuance and 
sale of the Note pursuant to Rule 50(a)(2). 


The fees and expenses to be incurred in connection 
with proposed transaction are estimated at $4,250. It 
is stated that no state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 23, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by the filing which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At 
any time after said date, the application, as 
amended or as it may be further amended, may be 
granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
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notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21228/September 26, 1979 


In the Matter of 


THE NARRAGANSETT ELECTRIC COMPANY 
Providence, Rhode Island 


(70-6338) 


ORDER AUTHORIZING INCREASE IN PERMITTED 
SHORT-TERM INDEBTEDNESS 


The Narragansett Electric Company (‘‘Narragan- 
sett’’), an electric utility subsidiary of New England 
Electric System, a registered holding company, has 
filed with this Commission a declaration and amend- 
ments thereto pursuant to Sections 6(a), 7(e) and 
12(e) of the Public Utility Holding Company Act of 
1935 (“Act’’) and Rule 62 promulgated thereunder 
concerning the following proposed transaction. 


The preference provisions of Narragansett’s preferred 
stock provide, inter alia, that without the affirmative 
vote of a majority of said stock then outstanding, 


Narragansett’s unsecured indebtedness shall not 
exceed 10% of the aggregate principal amount of all 
its bonds and other secured indebtedness and its 
capital and surplus (capital and retained earnings). By 
order in File No. 70-5514 dated June 25, 1974 (HCAR 
NO. 18470), Narragansett was authorized to solicit 
proxies from its preferred stockholders to obtain their 





approval for the issuance of unsecured indebtedness 
in excess of the 10% limitation. By order dated July 
19, 1974 (HCAR NO. 18505), the Commission 
authorized the proposed increase in unsecured 
indebtedness, and such proposal was approved by a 
majority of the preferred stockholders at a special 
meeting held on July 25, 1974. The authorizations by 
the preferred stockholders and the Commission 
expired on July 19, 1979. 


In the instant filing Narragansett proposes to submit 
to the holders of its preferred stock at a special 
meeting to be held on October 5, 1979, a proposal to 
renew its permission to issue an increased amount of 
unsecured indebtedness. Such renewal will require 
the affirmative vote of a majority of the total number 
of shares of preferred stock of all series now 
outstanding. The vote would renew the authorization 
for Narragansett to issue unsecured indebtedness in 
excess of the 10% limitation provided (i) such 
indebtedness be issued within five years of the Com- 
mission's order making effective the declaration filed 
in this proceeding, (ii) such indebtedness have a 
maturity not more than six years from the date of 
such order, and (iii) all Narragansett’s unsecured in- 
debtedness not exceed 20% of the aggregate 
principal amount of all its bonds and other secured 
indebtedness and its capital and surplus (capital and 
retained earnings). By order dated August 29, 1979 
(HCAR No. 21203), Narragansett was authorized to 
solicit proxies from the holders of its preferred stock 
concerning the proposal. 


Narragansett states that it is seeking this authoriza- 
tion in order to provide the flexibility necessary to 
finance its business. At June 30, 1979, the 10% 
limitation would have restricted Narragansett’s 
unsecured indebtedness to $18,400,000, whereas the 
20% limitation restricted it to $36,800,000. Narragan- 
sett desires the flexibility of the 20% limitation to 
issue greater amounts of short-term debt, when it is 
advantageous to do so, pending permanent 
financing. It does not plan to permanently maintain 
large amounts of unsecured indebtedness. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$8,925, including $3,000 of services to be performed 
at cost by New England Power Service Company, an 
affiliate of Narragansett. No state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 


gated under the Act (HCAR No. 21203), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, per- 
mitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 promul- 
gated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21229/September 27, 1979 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6345) 


ORDER APPROVING PROPOSAL TO FINANCE 
CONSTRUCTION OF POLLUTION CONTROL 
FACILITIES 


Louisiana Power & Light Company (‘“LP&L”), an 
electric utility subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed an 
application-declaration and an amendment thereto 
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with this Commission pursuant to Sections 9(a), 10 
and 12(b) of the Public Utility Holding Company Act 
of 1935 (‘‘Act’’) and Rule 44(b)(3) promulgated 
thereunder regarding the proposed transaction. 


In order to comply with water discharge standards 
LP&L has constructed and installed at its Little 
Gypsy Steam Electric Generating Station (‘Little 
Gypsy Station’) and Units 1 and 2 of its Waterford 
Steam Electric Generating Station (‘Waterford 1 
and 2"), in St. Charles Parish, Louisiana (collec- 
tively, the “St. Charles Stations’), and at its 
Sterlington Steam Electric Generating Station 
(“Sterlington Station’’) in Ouachita Parish, 
Louisiana, certain facilities solely for water pollu- 
tion contro! purposes. In 1977, prior to and in 
contemplation of the construction of such facilities, 
and pursuant to the authorization of this 
Commission as set forth in its orders dated June 15, 
1977, June 24, 1977 and July 8, 1977 (HCAR Nos. 
20073, 20089, and 20106), LP&L arranged certain 
long-term financing for these pollution control 
facilities. In order to effect the then contemplated 
financing of the pollution control facilities at the St. 
Charles Stations (St. Charles Facilities’), for the 
Parish to issue and sell its pollution control revenue 
bonds (“1977 St. Charles Bonds”) in the principal 
amount of $4,000,000, for the bond sale proceeds 
to be deposited with a Trustee pursuant to an 
Indenture (“St. Charles Indenture’’) entered into by 
the Parish and the Trustee, for LP&L to sell the St. 
Charles Facilities to the Parish (in one or more 
completed portions) for cash, to be paid by the 
Trustee out of such proceeds, and for LP&L 
simulataneously to repurchase from the Parish the 
facilities sold to it, on an installment payment basis, 
for an aggregated price equal to the amount of 
money required to fully pay or retire the 1977 St. 
Charles Bonds in accordance with their terms. In 
order to effect the then contemplated financing of 
the pollution control facilities at the Sterlington 
Station, LP&L entered into a substantially similar 
sale agreement with the Parish of Ouachita, 
Louisiana (“1977 Quachita Agreement’’), and that 
Parish entered into a substantially similar Indenture 
with a Trustee ("1977 Ouachita Indenture’’), in 
connection with the issuance and sale by that 
Parish of its pollution control revenue bonds (the 
“1977 Quachita Bonds”) in the principal amount of 
$2,000,000. Due to the inaccurate and unduly low 
cost estimates originally made by the contractor for 
these projects and to the high rate of inflation 
during the priod since such financings were 
effected in 1977, the proceeds of these 1977 bond 
issues were substantially insufficient to finance the 
respective projects to which they pertained. The 
instant application-declaration proposes additional 
long-term financing for the aforesaid pollution 
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control facilities, to cover such cost overruns, 
through the issuance and sale of additional bonds of 
the nature aforesaid by the Parishes, and also to 
LP&L’s proposed long-term financing of $1 million 
of additions and improvements (‘industrial deve- 
lopment facilities’) to be located on the site of the 
Sterlington Station. 


In order to effect the additional financing of the 
pollution control facilities at the St. Charles Sta- 
tions, LP&L proposes to enter into another sale 
agreement with the Parish of St. Charles, Louisiana 
(“1979 St. Charles Agreement’), which will provide 
that before the date of the 1979 St. Charles Bonds, 
LP&L will convey the St. Charles Facilities to the 
Parish in accordance with the 1977 St. Cahrles 
Agreement and the Parish will reconvey the St. 
Cahrles Facilities to LP&L further in accordance 
with the 1977 St. Cahrles Agreement. The 
Saint Charles Agreement will further provide 
for the Parish to issue and sell its pollution 
control revenue bonds (‘1979 St. Charles Bonds”) 
in the principal amount of $3,000,000, sufficient 
to cover the construction cost overruns and 
related costs of the St. Charles Facilities, 
for the bond sale proceeds to be deposited 
with a Trustee pursuant to an Indenture (‘‘St. 
Charles Indenture’’) to be effect the redemption 
(without premium) of $750,000 principal amount 
(25%) of said bonds prior to such maturity date. 


The 1979 St. Charles Agreement provides that 
LP&L will have the option to prepay the re-purchase 
premium on said bonds as determined by the pro- 
visions of the 1979 St. Charles Indenture, or 
without premium in certain extraordinary and 
and burdensome circumstances. Prepayment of the 
re-purchase price (without premium) will be 
mandatory if it is determined that the interest onthe 
bonds is subject to Federal income tax. Under the 
1979 St. Charles Indenture, said bonds are non- 
callable for redemption prior to July 1, 1989, except 
in the event that LP&L shall exercise its prepayment 
option or shall be obligated to pre-pay under the 
above mandatory prepayment provision, in either of 
which events the bonds shall be called and 
redeemed without premium. 


The 1979 St. Charles Indenture will provide for the 
establishment with the Trustee thereof of a Bond 
Fund, a Project Acquisition Fund and an Escrow 
Fund; for any accrued interest and/or premium paid 
by the purchasers of said bonds to be deposited in 
the Bond Fund and for the remainder of the sale 
proceeds to be deposited and held by the Trustee in 
the Excrow Fund and never invested to produce a 





yield greater than the yield on said bonds; and for 
the Bond Fund to be used to pay the principal of, 
premium, if any, and interest on said bonds. The 
installment payments to be made by LP&L in 
payment of the re-purchase price are to be depos- 
ited in the Bond Fund. On the date fixed for payment 
of all of said bonds, the moneys in the Escrow Fund 
are to be transferred to the Bond Fund and used for 
the redemption of the Bonds. 


In order to effect the additional finaning of the 
pollution control facilities at the Sterlington Station, 
it is proposed that LP&L enter into a sale agreement 
with the Parish of Ouachita, Louisiana (‘'1979 
Ouachita Agreement’) and that said Parish will 
enter into an Indenture with a Trustee (‘1979 
Ouachita Indenture’’), which, except as hereinafter 
set forth, are substantially similar to the 1979 St. 
Charles Agreement and the 1979 St. Charles 
Indenture, respectively and that pursuant thereto 
said Parish will issue and sell its pollution control 
revenue bonds ("1979 Quachita Bonds”) in the 
principal amount of $1,300,000 sufficient to cover 
the above-mentioned construction overruns and 
related costs of said facilities, LP&L will thereafter 
sell the completed facilities to said Parish for cash, 
to be paid by said Trustee of the bond sale proceeds, 
and simultaneously LP&L will re-purchase said 
facilities from the Parish on an installment basis, all 
in the same manner and under the same terms as 
with respect to the financing of the St. Charles 
Facilities. The sinking fund payments under the 
1979 Ouachita Indenture will be effective during 
the eleventh through the twenty-seventh years of 
the term of said bonds, and will effect the redemp- 
tion (without premium) of $325,000 principal 
amount of said bonds prior to maturity. 


In order to effect the contemplated financing of the 
industrial development facilities to be located onthe 
site of the Sterlington Station (“Ouachita Industrial 
Development Facilities’’), it is proposed that LP&L 
enter into a sale agreement with the Parish of 
Ouachita, Louisiana, (“Ouachita Industrial Devel- 
opment Agreement”) and that the Parish will enter 


into an Indenture with a Trustee (‘‘Ouachita 
Industrial Development Indenture’), which, except 
as hereinafter set forth, are substantially similar to 
the 1979 Ouachita Agreement and the 1979 
Ouachita Indenture, respectively; and that pur- 
suant thereto LP&L will construct, install and 
complete the Ouachita Industrial Development 
Facilities, the Parish will issue and sell its industrial 
development revenue bonds (“Ouachita Industrial 
Development Bonds”) in the principal amount of 
$1,000,000, to cover construction and related costs 
of the Ouachita Industrial Development Facilities, 
and LP&L will thereafter sell the Ouachita Industrial 


Development Facilities to the Parish for cash, to be 
paid by the Trustee out of the bond sale proceeds, 
and will re-purchase said facilities from the Parish 
on an installment payment basis in the same 
manner and under the same terms as the Ouachita 
Facilities. Since the Ouachita Industria! 
Development Facilities are still to be constructed, 
there has been no prior financing agreement of this 
nature with respect to them. 


The sinking fund payments under the Ouachita 
Industrial Development Indenture will be effective 
during the eleventh through the twenty seventh 
years of the term of the Ouachita Industrial 
Development Bonds, and will effect the redemption 
(without premium) of $250,000 principal amount of 
said bonds prior to maturity. In order to satisfy legal 
requirements with respect to such an issue of 
industrial development bonds, in lieu of the waiver 
by the Parish of all Liens and resolutory conditions 
in connection with the re-sale to LP&L of the 
Ouachita Facilities, the Ouachita Industrial 
Development Agreement will provide for the subor- 
dination by the Parish of any such liens, conditions 
and rights in respect of the Ouachita Industrial 
Development Facilities to the liens of the LP&L 
Mortgage and Deed of Trust, as heretofore supple- 
mented and as it may be supplemented in the 
future, under which LP&L’s First Mortgage Bonds 
are issued. Each sale agreement provides that the 
Parish will sell, issue and deliver the bonds as and 
when but only if requested by LP&L, provided that 
the issuance date requested by LP&L shall be no 
later than November 2, 1979. LP&L will not be a 
party to any of the Indentures nor to the under- 
writing arrangements for any of the bonds. 
However, since the amounts of the respective 
installment payments to be made by LP&L in pay- 
ment of the respective re-purchase prices will be 
determined by the interest rates of the respective 
bond issues, LP&L will request the sale, issuance 
and delivery of such bonds only if it considers satis- 
factory the interest rate or rates thereof offered(and 
the amounts of the underwriters’ fees proposed) by 
the underwriters, and only with the further 
authorization of the Commission. It is contemplated 
in the last connection that the proposed interest 
rate or rates and the underwriters’ fees would be 
reported to the Commission by post-effective 
amendment to this application-declaration with the 
request that the Commission permit the same to 
become effective as promptly as possible. 


LP&L presently contemplates that the bonds will be 
sold to a group of underwriters who will immedi- 
ately make a public re-offering thereof. However, in 
the event that, in the opinion of LP&L time, sched- 
uling, costs and expenses, or other factors make it 
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desirable or necessary that the sale of the bonds be 
effected by private placement, LP&L may, prior to 
the issuance of the Commission‘s order hereon, 
amend this application-declaration to propose such 
private placement. 


It is LP&L’s understanding that under Section 103 
of the Internal Revenue Code of 1954, as amended, 
the interest to be paid on the bonds of each of the 
three issues will be exempt from Federal income 
taxes. It is LP&L’s further understanding that the 
interest rates on bonds and other debt obligations, 
the interest on which is exempt from Federal 
income taxes, have been in the past and can be 
expected to be when these bonds are sold 1-’%2% to 
2-%2% lower, or perhaps even lower than that at this 
time, than the interest rates on bonds and other 
debt obligations of similar tenor and comparable 
quality the interest on which is not so exempt. 


The fees, commissions and expenses to be incurred 
by LP&L in connection with the proposed 
transaction are estimated at $30,500, including 
legal fees of $20,000 and accounting fees of 
$8,500. It is stated that no state or federal 
commission other than this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said application-declara- 
tion has been given in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR No. 
21205), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the 
applicable standards of the Act and the rules there- 
under are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be and it 


hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT |S FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the semi-annual 
installment payment obligations to be undertaken 
by LP&L pursuant to its agreements with St. 
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Charles and Ouachita Parishes insofar as such 
payments are affected by the effective interest rates 
of the bonds to be sold by the Parishes and in 
connection with the instant transactions. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21230/September 27, 1979 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 


(70-6343) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
DEBENTURES AT COMPETITIVE BIDDING AND 
REDEMPTION OF PREFERRED STOCK 


The Columbia Gas System Inc. (‘’Columbia’”’), a 
registered holding company, has filed a declaration 
and amendments thereto with this Commission 
pursuant to Sections 6(a), 7, and 12(c) of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) and 
Rules 42 and 50 promulgated thereunder regarding 
the following proposed trasnsactions. 


Columbia proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 under 
the Act, $100,000,000 principal amount of ___ _% 
Debentures, Series Due October 1999. The interest 
rate of the debentures (which shall be a multiple of 
1/8th of 1%) and the price exclusive of accrued 
interest, to be paid to Columbia (which shall be not 
less than 98-%% nor more than 101-%% of the 
principal amount thereof), will be determined by the 





competitive bidding. The debentures will be issued 
under an Indenture between Columbia and Morgan 
Guaranty Trust Company of New York, Trustee, 
dated as of June 1, 1961, as heretofore supplemented 
by various supplemental indentures and as to be 
further supplemented by a Twenty-seventh Supple- 
mental Indenture to be dated as of October 1, 1979. 


The supplemental indenture will prohibit redemption 
of any of the debentures prior to October 1, 1984, 
directly or indirectly, with borrowed funds, or in 
anticipation of funds to be borrowed, having an 
effective annual interest cost to Columbia of less than 
the effective annual interest cost of the debentures to 
Columbia. The proposed debentures will be subject 
to a sinking fund providing for the retirement of 
$93,750,000 (94%) thereof prior to maturity through 
annual payments of $6,250,000 commencing in 1984. 
Columbia will also have the noncumulative option to 
redeem on any sinking fund day, at the then current 
sinking fund redemption price, up to an additional 
$9,375,000 principal amount of the debentures. 


Columbia intends to use the net proceeds from the 
sale of the new debentures to refund the entire 
1,000,000 shares of its 11%% Cumulative Preferred 
Stock, Series A ($50 par value) as well as for general 
corporate purposes, including the 1979 capital 
expenditure program of Columbia’s subsidiaries. 


Columbia proposes to redeem such preferred stock 
on November 1, 1979, at the current redemption price 
of $54.21 per share plus accrued dividends from 
September 1, 1979. The purpose of redeeming the 
preferred stock is to obtain a reduction in capital 
costs. Columbia states that, at an assumed interest 
rate of 10% for the new debentures, savings in 
capital costs, net of income taxes, over the remaining 
life of the Series A Preferred Stock are estimated to 
be $15.1 million ($12.2 milllion on a present value 
basis) before deduction of premium and redemption 
expenses of approximately $4.2 million. For each 1/8 
of 1% change in the assumed interest rate, the 
savings in capital costs would change approximately 
$175,000 ($170,000 on a present value basis). Savings 
in capital costs, on a present value basis, would 
continue to occur up to an interest rate of approxi- 
mately 16.6% on the new debentures. 


It is stated that the 1979 capital expenditure program 
of Columbia’s subsidiaries, consisting of approxi- 
mately 700 projects, is presently estimated to involve 
expenditures of $360,000,000. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. The fees and expenses to be 
incurred in connection with the proposed transaction 
are estimated at $338,275, including legal fees of 
$20,000 and accountants’ fees of $51,000. The fees 
of counsel for the purchasers of the debentures are 
estimated at $30,000 and are to be paid by the 
successful bidders. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 21200), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 
50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


SEC DOCKET/529 





(70-6355) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTAGE BONDS AT COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Lousiana Power & 
Light Company (‘Louisiana’), an electric utility 
subsidiary of Middle South Utilities, Inc., a registered 
holding company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating Sections 
6(a) and 7 of the Act and Rules 23, 24, and 50 
promulgated thereunder as applicable to the 
proposed transaction. All interested persons are 
referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 


Louisiana proposes to issue and sell at competitive 
bidding up to $65,000,000 principal amount of its first 
mortgage bonds of a new series having a term of not 
less than five years nor more than thirty years. The 
interest rate of the bonds (which will be multiple of 
1/8th of 1%) and the price, exclusive of accrued 
interest, to be paid to Louisiana for the bonds (which 
will be not less than 98% nor more than 101-% % of 
the principal amount thereof) will be determined by 
competitive bidding. The bonds will be issued under 
Louisiana’s Mortgage and Deed of Trust, dated as of 
April 1, 1944, to The Chase Manhattan Bank 
(National Association), Trustee, as heretofore supple- 
mented by various indentures and as it is to be 
further supplemented by a Twenty-seventh Supple- 
mental Indenture to be dated as of the first day of the 
calendar month in which the bonds are issued. The 
Twenty-seventh Supplemental Indenture will include 
a prohibition, for a period of not more than five years, 
against refunding the bonds, directly or indirectly, 
with funds borrowed at a lower effective interest 
cost. 


Lousiana will use the net proceeds derived from the 
sale of the bonds to pay, in part, short-term borrow- 
ings estimated to total $35,000,000 at the time the 
proceeds are received, to finance, in part, Louisiana’s 
construction program (estimated to total approxi- 
mately $268,600,000 in 1979), and for other corporate 
purposes. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$195,000, including legal fees of $47,000, trustee’s 
fees of $22,500, auditor's fees of $12,000 and 
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miscellaneous expenses (including blue sky expenses) 
of $19,597. The fee of counsel for the purchasers of 
the bonds is estimated at $17,000 and will be paid by 
the successful bidders. It is stated that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 25, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by the filing which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At 
any time after said date, the application, as 
amended or as it may be further amended, may be 
granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10872/September 21, 1979 





In the Matter of 


FEDERATED MONEY MARKET, INC. 
421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


(812-4517) 


NOTICE OF FILING OF APPLICATION FORORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF RULES 2a-4 AND 22c-1 UNDER THE ACT 


NOTICE IS HEREBY GIVEN that Federated Money 
Market, Inc. (‘‘Applicant’’), registered under the 
Investment Company Act of 1940 (‘‘Act’’) as an 
open-end, diversified, management investment 
company, filed an application on August 13, 1979, 
and an amendment thereto on September 4, 1979, 
requesting an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
the provisions of Section 2(a)(41) of the Act and 
Rules 2a-4 and 22c-1 thereunder, to the extent 
necessary to permit Applicant's assets to be valued 
at amortized cost. All interested persons are 
referred to the application on file with the 


Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that it is a “money market” fund 
organized as a Maryland Corporation and that 
Federated Research Corp., a wholly-owned sub- 
sidiary of Federated Investors, Inc., serves as its 
investment adviser. Applicant further states that it 
is designed as an investment vehicle for investors 
with cash reserves seeking current income 
consistent with stability of principal and that its 
portfolio may be invested in a variety of money 
market instruments. 


According to the application, the net asset value of 
Applicant's shares, at the present time, fluctuates 
based upon changes in short-term interest rates 
because net asset value per share is determined 
primarily by estimating the market value of portfolio 
securities. The application further states that 
shares of Applicant were originally offered at $1 per 
share and that as of August 2, 1979, Applicant's net 
asset value per share was $.996. Applicant states 
that it is recommending to its shareholders that they 
approve: (1) an amendment to Applicant's charter, 
pursuant to which each of Applicant's outstanding 
shares would be split so that the net asset value per 
share would be equal to $1.00, and (2) changes in 


Applicant's investment policies to reduce the 
maximum maturity of portfolio instruments 
permitted to be purchased by Applicant from two 
years to one year, and to provide that Applicant 
generally will hold portfolio instruments to 
maturity. 


As here pertinent, Section 2(a)41) of the Act 
defines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value as 
determined in good faith by the board of directors. 
Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable 
security shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for 
redemption or of an order to purchase or to sell such 
security. Rule 2a-4 adopted under the Act provides, 
as here relevant, that the “current net asset value” 
of a redeemale security issued by a registered 
investment company used in computing its price for 
the purposes of distribution and redemption shall be 
an amount which reflects calculations made 
substantially in accordance with the provisions of 
that rule, with estimates used where necessary or 
appropriate. Rule 2a-4 further states that portfolio 
securities with respect to which market quotations 
are readily available shall be valued at current 
market value, and that other securities and assets 
shall be valued at fair value as determined in good 
faith by the board of directors of the registered 
company. Prior to the filing of the application, the 
Commission expressed its view that, among other 
things: (1) Rule 2a-4 under the Act requires that 
portfolio instruments of ‘‘“money-market”’ funds be 
valued with reference to market factors, and (2) it 
would be inconsistent, generally, with the 
provisions of Rule 2a-4 for a ‘‘money-market”’ fund 
to value its portfolio instruments on an amortized 
cost basis (Investment Company Act Release No. 
9786, May 31, 1977). 


Applicant states that experience indicates that two 
features are necessary in a ‘‘“money-market” fund: 
(1) certainty of stability of principal and (2) steady 
flow of predictable and competitive investment 
income. Applicant asserts that by maintaining a 
portfolio of high quality, short-term money market 
instruments valued at amortized cost it can provide 
these features to investors. Applicant represents 
that its Board of Directors has properly determined 
in good faith under the provisions of the Act to value 
the portfolio fo Applicant by use of the amortized 
cost method and that this method is in the best 
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interest of the shareholders of Applicant. Applicant 
further represents that: (1) its Board of Directors has 
determined in good faith, in light of the charac- 
teristics of Applicant, that the amortized cost 
method of valuation of portfolio instruments is 
appropriate and preferable to the use of a market 
based valuation method, and (2) its Board of 
Directors has further determined to continuously 
monitor valuations indicated by methods other than 
amortized cost so that any necessary changes inthe 
valuation method may be made to assure that the 
valuation method being used is a fair approximation 
of fair value in view of all pertinent factors. 
Accordingly, Applicant requests exemptions from 
Section 2(a)(41) of the Act, and Rules 2a-4 and 22c- 
1 thereunder, to the extent necessary to permit its 
assets to be valued as set forth in the application, 
and as described above, whether or not market 
quotations are available. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally or 
unconditionally, exempt any person, security, or 
transaction, or any class or classes of persons, 
securities or transactions, from any provision or 
provisions of the Act and the rules thereunder, if 
and to the extent that such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Applicant submits that the exemptions it 
requests satisfy these standards in view of its 
management policies and the conditions 
hereinafter set forth. 


Applicant consents to the imposition of the fol- 
lowing conditions in an order granting the relief it 
requests: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, the Board of Directors undertakes—as a 
particular responsibility within the overall duty of 
care owed to shareholders—to establish 
procedures reasonably designed, taking into 
account current market conditions and Applicant's 
investment ovjectives, to stabilize Applicant's net 
asset value per share, as computed for the purpose 
of distribution, redemption and repurchase, at 
$1.00 per share. 


2. Included within the procedures to be adopted by 
the Board of Directors shall be the following: 
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(a) Review by the Board of Directors, as it 
deems appropriate and at such intervals as 
are reasonable in light of current market 
conditions, to determine the extent of 
deviation, if any, of the net asset value per 
share as determined by using available 
market quotations from Applicant’s $1.00 
amortized cost price per share, and the 
maintenance of records of such review.’ 


(b) In the event such deviation from 
Applicant’s $1.00 amortized cost price per 
share exceeds % of 1 percent, a 
requirement that the Board of Directors will 
promptly consider what action, if any, 
should be initiated by the Board of Directors. 


(c) Where the Board of Directors believes 
the extent of any deviation from Applicant's 
$1.00 amortized cost price per share may 
result in material dilution or other unfair 
results to investors or existing 
shareholders, it shall take such action as it 
deems appropriate to eliminate or toreduce 
to the extent reasonably practicable such 
dilution or unfair results, which may 
include: redemption of shares in kind; 
selling portfolio instruments prior to 
maturity to realize capital gains or losses, or 
to shorten the average maturity of protfolio 
instruments of Applicant; withholding 
dividends; or utilizing a net asset value per 
share as determined by using available 
market quotations. 


3. Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
share; provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or (b) maintain a dollar- 





'To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by the 
Board of Directors in the exercise of its discretion to 
be appropriate indicators of value which may in- 
clude, inter alia, (1) quotations or estimates of mar- 
ket value for individual portfolio instruments, or (2) 
values obtained from yield data relating to classes of 
money market instruments published by reputable 
sources. 





weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1. above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years 
in an easily accessible place) a written record of the 
Board of Directors’ considerations and actions 
taken in connection with the discharge of its 
responsibilities, as set forth above, to be included in 
the minutes of the Board of Directors’ meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act, as if such 
documents were records required to be maintained 
pursuant to rules adopted under Section 31(a) of the 
Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar denominated instruments which the 
Board of Directors determines present minimal 
credit risks, and which are of “high quality” as 
determined by any major rating service or, in the 
case of any instrument that is not so rated, of 
comparable quality as determined by the Board of 
Directors. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as to 
whether any action pursuant to paragraph 2(c) 
above was taken during the preceding fiscal quarter 
and, if any such action was taken, will describe the 
nature and circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 11, 1979 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 





2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 


request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request shall be served personally or by 
mail upon Applicants at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations promul- 
gated under the act, an order disposing of the appli- 
cation herein will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10873/September 21, 1979 


In the Matter of 


FEDERATED FIDUCIARY TRUST 
421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


(812-4338) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Federated Fiduciary 
Trust (‘‘Applicant’’), registered under the 
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Investment Company Act of 1940 (‘‘Act’’) as an 
open-end, diversified, management investment 
company, filed an application on July 28, 1978, and 
amendments thereto on August 7, 1979, and 
September 4, 1979, requesting an order of the 
Commission, pursusant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Section 
2(aX41) of the Act and Rules 2a-4 and 22c-1 
thereunder, to the extent necessary to permit 
Applicant's assets to be valued at amortized cost. All 
interested persons are referred tothe application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant states that it is a ‘‘“money market” fund 
organized as a Massachusetts Business Trust, and 
that Fiduciary Research Corp., a wholly-owned sub- 
sidiary of Federated Investors, Inc., serves as its 
investment adviser. Applicant further states that it 
is designed as an investment vehicle for temporary 
cash reserves and that its shares are currently 
offered only to institutional investors, although 
Applicant reserves the right to offer its shares to 
individual investors in the future. According to the 
application, Applicant’s investment objective is to 
provide stability of principal and current income 
consistent with stability of principal. Applicant 
states that it invests in a variety of money market 
instruments. 


As here pertinent, Section 2(aX41) of the Act 
defines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value as 
determined in good faith by the board of directors. 
Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable 
security shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for 
redemption or of an order to purchase or to sell such 
security. Rule 2a-4 adopted under the Act provides, 
as here relevant, that the “current net asset value” 
of a redeemale security issued by a registered 
investment company used in computing its price for 
the purposes of distribution and redemption shall be 
an amount which reflects calculations made 
substantially in accordance with the provisions of 
that rule, with estimates used where necessary or 
appropriate. Rule 2a-4 further states that portfolio 
securities with respect to which market quotations 
are readily available shall be valued at current 
market value, and that other securities and assets 
shall be valued at fair value as determined in good 
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faith by the board of directors of the registered 
company. Prior to the filing of the application, the 
Commission expressed its view that, among other 
things: (1) Rule 2a-4 under the Act requires that 
portfolio instruments of ‘‘“money-market”’ funds be 
valued with reference to market factors, and (2) it 
would be inconsistent, generally, with the 
provisions of Rule 2a-4 for a ““money-market” fund 
to value its portfolio instruments on an amortized 
cost basis (Investment Company Act Release No. 
9786, May 31, 1977). 


Applicant states that experience indicates that two 
features are necessary in a ““money-market” fund: 
(1) certainty of stability of principal and (2) steady 
flow of predictable and competitive investment 
income. Applicant asserts that by maintaining a 
portfolio of high quality, short-term money market 
instruments valued at amortized cost it can provide 
these features to investors. Applicant represents 
that its trustees have properly determined in good 
faith under the provisions of the Act to value the 
portfolio to Applicant by use of the amortized cost 
method and that this method is in the best interest 
of the shareholders of Applicant. Applicant further 
represents that: (1) its trustees have determined in 
good faith, in light of the characteristics of 
Applicant, that the amortized cost method of 
valuation of portfolio instruments is appropriate and 
preferable to the use of a market based valuation 
method, and (2) its trustees have further 
determined to continuously monitor valuations 
indicated by methods other than amortized cost so 
that any necessary changes in the valuation method 
may be made to assure that the valuation method 
being used is a fair approximation of fair value in 
view of all pertinent factors. Accordingly, Applicant 
requests exemptions from Section 2(a)(41) of the 
Act, and Rules 2a-4 and 22c1 thereunder, to the 
extent necessary to permit its assets to be valued as 
set forth in the application, and as described above, 
whether or not market quotations are available. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally or 
unconditionally, exempt any person, security, or 
transaction, or any class or classes of persons, 
securities or transactions, from any provision or 
provisions of the Act and the rules thereunder, if 
and to the extent that such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Applicant submits that the exemptions it 
requests satisfy these standards in view of its 
management policies and the conditions 
hereinafter set forth. 





Applicant consents to the imposition of the 
following conditions in an order granting the relief it 
requests: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to Applicant's investment 
adviser, the trustees undertake—as a particular 
responsibility within the overall duty of care owed to 
shareholders—to establish procedures reasonably 
designed, taking into account current market 
conditions and Applicant's investment ovjectives, to 
stabilize Applicant’s net asset value per share, as 
computed for the purpose of distribution, 
redemption and repurchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the trustees shall be the following: 


(a) Review by the trustees, as they deems 
appropriate and at such intervals as are 
reasonable in light of current market 
conditions, to determine the extent of 
deviation, if any, of the net asset value per 
share as determined by using available 
market quotations from Applicant’s $1.00 
amortized cost price per share, and the 
maintenance of records of such review.’ 


(b) In the event such deviation from 
Applicant’s $1.00 amortized cost price per 
share exceeds % of 1 percent, a 
requirement that the trustees will promptly 
consider what action, if any, should be 
initiated by the Directors. 


(c) Where the trustees believe the extent 
of any deviation from Applicant's $1.00 
amortized cost price per share may resultin 
material dilution or other unfair results to 
investors or existing shareholders, it shall 





'To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by the 
trustees in the exercise of their discretion to be 
appropriate indicators of value which may include, 
inter alia, (1) quotations or estimates of market 
value for individual portfolio instruments, or (2) 
values obtained from yield data relating to classes of 
money market instruments published by reputable 
sources. 


take such action as it deems appropriate to 
eliminate or to reduce to the extent 
reasonably practicable such dilution or 
unfair results, which may include: 
redemption of shares in kind; selling 
portfolio instruments prior to maturity to 
realize capital gains or losses, or to shorten 
the average maturity of protfolio 
instruments of Applicant; withholding 
dividends; or utilizing a net asset value per 
share as determined by using available 
market quotations. 


3. Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
share; provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or (b) maintain a 
dollarweighted average portfolio maturity which 
exceeds 120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1. above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years 
in an easily accessible place) a written record of the 
trustees’ considerations and actions taken in 
connection with the discharge of their responsibi- 
lities, as set forth above, to be included in the 
minutes of the trustees meetings. The documents 
preserved pursuant to this condition shall be 
subject to inspection by the Commission in 
accordance with Section 31(b) of the Act, as if such 
documents were records required to be maintained 
pursuant to rules adopted under Section 31(a) of the 
Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar denominated instruments which the 
trustees determine present minimal credit risks, 
and which are of “high quality” as determined 
by any major rating service or, in the case of any 





2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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instrument that is not so rated, of comparable 
quality as determined by the trustees. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as to 
whether any action pursuant to paragraph 2(c) 
above was taken during the preceding fiscal quarter 
and, if any such action was taken, will describe the 
nature and circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 11, 1979 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request shall be served personally or by 
mail upon Applicants at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations 
promulgated under the act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission's own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 
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LUTHERAN BROTHERHOOD MONEY MARKET 
FUND, INC. 

421 Seventh Avenue 

Pittsburgh, Pennsylvania 15219 


(812-4531) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTION 2(a)'41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Lutheran 
Brotherhood Money Market Fund, Inc. 
(‘Applicant’), registered under the Investment 
Company Act of 1940 (‘‘Act’’) as an open-end, 
diversified, management investment company, 
filed an application on February 28, 1979, and 
amendments thereto on August 7, 1979, and 
September 4, 1979, requesting an order of the 
Commission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Section 
2(a\(41) of the Act and Rules 2a-4 and 22c-1 
thereunder, to the extent necessary to permit 
Applicant's assets to be valued at amortized cost. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant states that it is a ““money-market” fund 
organized as a Maryland Corporation and that 
Lutheran Brotherhood Resources Corp., a 
whollyowned subsidiary of Lutheran Brotherhood 
(a fraternal benefit insurance society), and 
Federated Research Corp., a wholly-owned 
subsidiary of Federated Investors, Inc., serve as 
investment advisers to Applicant. Applicant further 
states that it is designed as an investment vehicle 
for investors with temporary cash reserves and that 
its shares may be purchased only by (1) members of 
Lutheran Brotherhood and those eligible for such 
membersship, and (2) Lutheran Church 
organizations, trusts or employee benefit plans. The 
application states that a one-time sales charge of 
$100 is imposed on the purchase of Applicant's 
shares and that such sales charge amounts to 4% of 
the public offering price of Applicant's shares when 
calculated as a percentage of Applicant's required 
minimum initial investment of $2500. According to 
the application, Applicant is designed to provide 
current income consistent with stability of principal. 
Applicant states that as a matter of fundamental 
investment policy it invests in a variety of money 





market instruments with maturities of one year or 
less. 


As here pertinent, Section 2(a)41) of the Act 
defines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value as 
determined in good faith by the board of directors. 
Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable 
security shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for 
redemption or of an order to purchase or to sell such 
security. Rule 2a-4 adopted under the Act provides, 
as here relevant, that the “‘current net asset value”’ 
of a redeemale security issued by a registered 
investment company used in computing its price for 
the purposes of distribution and redemption shall be 
an amount which reflects calculations made 
substantially in accordance with the provisions of 
that rule, with estimates used where necessary or 
appropriate. Rule 2a-4 further states that portfolio 
securities with respect to which market quotations 
are readily available shall be valued at current 
market value, and that other securities and assets 
shall be valued at fair value as determined in good 
faith by the board of directors of the registered 
company. Prior to the filing of the application, the 
Commission expressed its view that, among other 
things: (1) Rule 2a-4 under the Act requires that 
portfolio instruments of ‘““money-market” funds be 
valued with reference to market factors, and (2) it 
would be inconsistent, generally, with the 
provisions of Rule 2a-4 for a ‘“‘“money-market”’ fund 
to value its portfolio instruments on an amortized 
cost basis (Investment Company Act Release No. 
9786, May 31, 1977). 


Applicant states that experience indicates that two 
features are necessary in a ‘‘money-market” fund: 
(1) certainty of stability of principal and (2) steady 
flow of predictable and competitive investment 
income. Applicant further states that by maintain- 
ing a portfolio of high quality, short-term money 
market instruments valued at amortized cost it can 
provide these features to investors. Applicant notes 
that, since its inception, it has limited its invest- 
ments to money market instruments with maturi- 
ties of 60 days or less and that it values these invest- 
ments at amortized cost in accordance with the 
views expressed by the Commission in Release No. 
9786. According to the application, the Board of 
Directors of Applicant has determined that an aver- 


age portfolio maturity of 120 days would obviate the 
possibility of significant volatility in the values of 
portfolio instruments, while at the same time pro- 
vide a yield not available with a portfolio of shorter 
average maturity. Applicant represents that 
its Board of Directors has properly determined 
in good faith under the provisions of the Act to value 
the portfolio fo Applicant by use of the amortized 
cost method and that this method is in the best 
interest of the shareholders of Applicant. Applicant 
further represents that: (1) its Board of Directors has 
determined in good faith, in light of the charac- 
teristics of Applicant, that the amortized cost 
method of valuation of portfolio instruments is 
appropriate and preferable to the use of a market 
based valuation method, and (2) its Board of 
Directors has further determined to continuously 
monitor valuations indicated by methods other than 
amortized cost so that any necessary changes inthe 
valuation method may be made to assure that the 
valuation method being used is a fair approximation 
of fair value in view of all pertinent factors. 
Accordingly, Applicant requests exemptions from 
Section 2(a)(41) of the Act, and Rules 2a-4 and 22c- 
1 thereunder, to the extent necessary to permit its 
assets to be valued as set forth in the application, 
and as described above, whether or not market 
quotations are available. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally or 
unconditionally, exempt any person, security, or 
transaction, or any class or classes of persons, 
securities or transactions, from any provision or 
provisions of the Act and the rules thereunder, if 
and to the extent that such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Applicant submits that the exemptions it 
requests satisfy these standards in view of its 
management policies and the conditions 
hereinafter set forth. 


Applicant consents to the imposition of the fol- 
lowing conditions in an order granting the relief it 
requests: 


1. In supervising Applicant's operations and 
delegating special responsibilities involving 
portfolio management to Applicant's investment 
adviser, the Board of Directors undertakes—as a 
particular responsibility within the overall duty of 
care owed to shareholders—to establish 
procedures reasonably designed, taking into 
account current market conditions and Applicant’s 
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investment ovjectives, to stabilize Applicant’s net 
asset value per share, as computed for the purpose 
of distribution, redemption and repurchase, at 
$1.00 per share. 


2. Included within the procedures to be adopted by 
the Board of Directors shall be the following: 


(a) Review by the Board of Directors, as it 
deems appropriate and at such intervals as 
are reasonable in light of current market 
conditions, to determine the extent of 
deviation, if any, of the net asset value per 
share as determined by using available 
market quotations from Applicant’s $1.00 
amortized cost price per share, and the 
maintenance of records of such review. ' 


(b) In the event such deviation from 
Applicant's $1.00 amortized cost price per 
share exceeds % of 1 percent, a 
requirement that the Board of Directors will 
promptly consider what action, if any, 
should be initiated by the Board of Directors. 


(c) Where the Board of Directors believes 
the extent of any deviation from Applicant's 
$1.00 amortized cost price per share may 
result in material dilution or other unfair 
results to investors or existing 
shareholders, it shall take such action as it 
deems appropriate to eliminate or to reduce 
to the extent reasonably practicable such 
dilution or unfair results, which may 
include: redemption of shares in kind; 
selling portfolio instruments prior to 
maturity to realize capital gains or losses, or 
to shorten the average maturity of protfolio 
instruments of Applicant; withholding 
dividends; or utilizing a net asset value per 
share as determined by using available 
market quotations. 





'To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by the 
Board of Directors in the exercise of its discretion to 
be appropriate indicators of value which may include, 
inter alia, (1) quotations or estimates of market 
value for individual portfolio instruments, or (2) 
values obtained from yield data relating to classes of 
money market instruments published by reputable 
sources. 
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3. Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
share; provided, however, that Applicant will not (a) 
purchase any instrument with aremaining maturity 
of greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1. above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years 
in an easily accessible place) a written record of the 
Board of Directors’ considerations and actions 
taken in connection with the discharge of its 
responsibilities, as set forth above, to be included in 
the minutes of the Board of Directors’ meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act, as if such 
documents were records required to be maintained 
pursuant to rules adopted under Section 31(a) of the 
Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar denominated instruments which the 
Board of Directors determines present minimal 
credit risks, and which are of “high quality’’ as 
determined by any major rating service or, in the 
case of any instrument that is not so rated, of 
comparable quality as determined by the Board of 
Directors. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as to 
whether any action pursuant to paragraph 2(c) 
above was taken during the preceding fiscal quarter 
and, if any such action was taken, will describe the 
nature and circumstances of such action. 





2In fulfilling this condition, if the disposition of a 


portfolio security results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 





NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 11, 1979 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request shall be served personally or by 
mail upon Applicants at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations promul- 
gated under the act, an order disposing of the appli- 
cation herein will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10875/September 24, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6126/September 24, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10876/September 24, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6128/September 24, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10877/ September 24, 1979 


In the Matter of 


CAPITAL CORPORATION OF WYOMING, INC. 
145 South Durbin Street 

P. O. Box 612 

Casper, Wyoming 82602 


(812-4465) 


ORDER PURSUANT TO SECTION 6(c) EXEMPTING 
COMPANY FROM ALL PROVISIONS OF THE ACT 


Capital Corporation of Wyoming, Inc. (““Applicant’’), 
a Wyoming corporation, filed an application on April 
20, 1979, and amendments thereto on July 20, 
1979, August 17, 1979, and August 27, 1979, 
pursuant to Section 6(c) of the Investment Company 
Act of 1940 (‘Act’) for an order of the Commission 
exempting Applicant from all provisions of the Act. 


On Autust 28, 1979, a notice (Investment Company 
Act Release No. 10848) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that 
an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the application is appropriate 
in the public interest and consistent with 
the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


SEC DOCKET/539 





IT IS ORDERD, pursuant to Section 6(c) of the Act, 
that Applicant be, and hereby is, exempted from all 
provisions of the Act and the Rules and Regulations 
thereunder, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10878/September 24, 1979 


In the Matter of 


ASSET INVESTORS FUND, INC. 
67 Wall Street 
New York, New York 10005 


(812-4506) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTION 10(a) OF THE ACT. 


NOTICE IS HEREBY GIVEN that Asset Investors 
Fund, Inc. (‘Applicant’), registered under the 
Investment Company Act of 1940 (‘‘Act’’) as a 
diversified, closed-end, management investment 
company, filed an application on July 16, 1979, and 
an amendment thereto on August 17, 1979, 
requesting an order pursuant to Section 6(c) of the 
Act, exempting Applicant from the provisions of 
Section 10(a) of the Act to enable Applicant, during 
its liquidation and dissolution, to have a board of 
directors more than 60 percent of the members of 
which are “interested persons” of Applicant. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 
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Applicant states that it was organized in January 
1969, as a Delaware corporation; that Tweedy, 
Browne Inc. (‘TBI’), is Applicant’s investment 
adviser; and that TBK Partners, Ltd. (“TBK”), a 
limited partnership organized under the laws of the 
State of New Jersey, owns all of the outstanding 
voting securities of TBI. According to the applica- 
tion, TBK also owns 50.3% of Applicant's 
outstanding voting securities. The application 
states that Applicant’s Board of Directors is 
currently composed of five members, three of whom 
are “interested persons” of Applicant within the 
meaning of Section 2(a)(19) of the Act. Section 
2(aX19) of the Act, in pertinent part, defines an 
“interested person” of an investment company to 
include, /nter alia, (1) any affiliated person of such 
company (unless the persons is an affiliated person 
of such company by reason of his being a member 
of its board of directors), (2) any affiliated person of 
any investment adviser of such company, and (3) 
any broker or dealer registered under the Securities 
Exchange Act of 1934 or any affiliated person of 
such broker or dealer. Section 2(a)(3) of the Act 
defines the term “affiliated person” of another 
person to include any officer, director, partner or 
employee of such other person. 


Applicant states that, in the opinion of its counsel, it 
became a ‘‘personal holding company” in 1977, and 
thus lost its status as a ‘regulated investment 
company” for purposes of federal income taxation. 
Applicant further states that its loss of status as a 
regulated investment company did not have a 
material effect on it or its shareholders until 
available capital loss carryforwards were exhausted 
in 1978. The application states that, in view of the 
adverse tax effects of continuing as a personal 
holding company, Applicant's management 
determined that substantial changes in Applicant's 
operations would be necessary and considered 
several possible courses of action, including the 
sale of additional shares of stock, the merger of 
Applicant into another company and the liquidation 
of Applicant. The application further states that 
merger negotiations between Applicant and 
Investors Insurance Holding Corp., the parent of 
Investors Insurance Company of America, were 
commenced, but that such negotiations were termi- 
nated whereupon Applicant’s Board of Directors 
determined that liquidation and dissolution of 
Applicant would be in the best interest of stock- 
holders. 


Applicant states that on June 28, 1979, its Board of 
Directors approved a Plan for Liquidation and Disso- 
lution (“Plan”), which Plan will be submitted to 
Applicant's stockholders for approval. In the event 
the Plan is approved, the stockholders of Applicant 





will elect directors to oversee the liquidation and 
dissolution of Applicant and will consider the 
termination of Applicant’s status as a registered 
investment compay. Applicant further states that: 
(1) TBK has informed Applicant that it intends to 
vote its shares of Applicant in favor of the Plan and 
in favor of management's nominees for election as 
directors, and (2) therefore, stockholder approval of 
the Plan and election of management's nominees 
are virtually assured. 


The application states that the Plan provides, /nter 
alia, for the sale of Applicant’s securities holdings 
and the pro rata distribution of the proceeds 
therefrom to Applicant's stockholders, provided that 
distributions in kind may be made of securities that 
are not readily marketable if the Board of Directors 
so determines and if legally permissible. The 
application further states that: (1) Applicant has net 
assets of approximately $6.3 million; (2) pursuant to 
the Plan, approximately 95 percent of such assets 
will be distributed on or about January 1, 1980; and 
(3) it is contemplated that the final distribution of 
Applican’s assets will be completed within five 
years after the initial liquidating distribution. 


Section 10(a) of the Act provides that no registered 
investment company shall have a board of directors 
more than 60 percent of the members of which are 
persons who are interested persons of such regis- 
tered investment company. According to the 
application, one of Applicant's directors (who is not 
an interested person of Applicant) has informed the 
Board of Directors tht he is gravely illandwillnotbea 
candidate for reelection after the stockholder vote on 
the Plan. Applicant states that, inviewof:(1)the 
decision of such director not to be a candidate for 
reelection; (2) the desire of its Board of Directors to 
maintain continuity of membership during the 
liquidation; (3) the virtual certainty that a competent 
disinterested person would not accept an ongoing 
role ona ‘caretaker Board”; and (4) the desire of its 
Board of Directors to nominate the present members 
for reelection, the Board must take steps to assure 
continued compliance with the provisions of Section 
10(a) of the Act (i.e. if the remaining four directors 
were elected, 75 percent of the Board of Directors 
would be composed of persons who are interested 
persons of Applicant). Accordingly, Applicant 
proposes to take the following steps, consistent with 
its by-law provision requiring a Boardof atleastthree 
directors: (1) reduce the number of directors from 
five to three; (2) request that one of the interested 
directors not stand for election; and (3) nominate 
three of the present directors for reelection, two of 
whom would be interested persons of Applicant 
within the meaning of Section 2(a)(19) of the Act. 
Applicant states that such actions would result in its 


having a Board of Directors 67 percent of the 
members of which would be interested persons of 
Applicant. Thus, Applicant has requested an order 
pursuant to Section 6(c) of the Act permitting it to 
have a Board of Directors consisting of three 
members, two of whom would be interested persons 
of Applicant. In regard to the two directors who 
would be interested persons of Applicant, the appli- 
cation states that: (1) one such director is aninter- 
ested person because he is president of Applicant, a 
general partner of TBK, and a director and officer of 
TBI, and(2) the other suchdirector is aninterested 
person because he is employed by a registered 
broker-dealer. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally or 
unconditionally, exempt any person, security, or 
transaction, or any class or classes of persons, 
securities or transactions, from any provision or 
provisions of the Act and the rules thereunder, if 
and to the extent that such exemption if necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Applicant submits that granting the requested 
exemption would be appropriate because: (1) the 
stockholders, as well as the current Board of 
Directors, would have approved the Plan, and(2) the 
director who would be aninterested personof 
Applicant by reason of his employment with a 
registered broker-dealer has never had any affili- 
ation, association, or business relationship with 
Applicant, TBI, TBK or any affiliated persons thereof. 
According to the application, such broker-dealer is 
not and has never been affiliated or associated with 
Applicant, TBI or TBK, does not engage and has 
never engaged in brokerage or underwriting activi- 
ties on behalf of Applicant, and does not provide andhas 
never provided research or investment services for 
Applicant. Applicant further submits that: (1) under 
the Plan, the function of the Boardof Directors would 
be primarily ministerial, and(2)inthe opinion of 
Applicant, it does not appear practicable or econom- 
ical to find another director, not aninterested person 
of Applicant, who would be willing toserve asa 
director. In this regard, Applicant states that: (1) the 
most significant responsibility of such a director 
would be to assure thatthe Planis properlycarried 
out; (2) no compensation will be paid to Board mem- 
bers during the liquidation and dissolution period; (3) 
it would be necessaryto familiarize sucha director 
with Applicant’s operations; (4) the liquidation is 
likely to be substantially completed by January 1, 
1980; and (5) Applicant is of relatively small size. In 
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further support of the requested exemption Appli- 
cant represents that no advisory fee will be paidto 
TBI during the liquidation, no salaries or fees will be 
paidtoApplicant'’s officers or directors, andthe 
remedies under the Act and other securities laws 
would continue tobe available tothe Commission, 
Applicant and its stockholders. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 15, 1979, at5:30 
p.m., submit to the Commission in writing a request 
for a hearing onthe application accompanied bya 
statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified ifthe Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request shall be served personally or by 
mail upon Applicants at the address stated above. 
Proof of such service (by affidavit or, inthe case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations promul- 
gated under the act, an order disposing of the appli- 
cation herein will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's 
own motion. Persons whorequesta hearing, or 
advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued inthis matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission bythe Division of Investment 
Management. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No.10879/September 25, 1979 


In the Matter of 
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JOHN HANCOCK CASH MANAGEMENT 
TRUST 

John Hancock Place 

P.O. Box 111 

Boston, Massachusetts 02117 


and 


JOHN HANCOCK DISTRIBUTORS, INC. 
John Hancock Place 

P.O. Box 111 

Boston Massachusetts 02117 


(812-4533) 


NOTICE OF FILING OF AN APPLICATION PUR- 
SUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMPTION FROM THE PROVISIONS 
OF RULES 2a-4 AND 22c-1 UNDER THE ACT. 


NOTICE IS HEREBY GIVEN that John Hancock Cash 
Management Trust (‘Fund’), registered under the 
Investment Company Act of 1940 (‘Act’) as an 
open-end, diversified management investment 
company, and John Hancock Distributors, Inc. 
(‘‘Distributors’’), the proposed principal underwriter 
for the Fund (referred to collectively with Fund as 
“Applicants’’), filed an application on September 7, 
1979, and amendments thereto on September 14, 
1979, and September 21, 1979, requesting an 
order of the Commission, pursuant to Section 6(c) of 
the Act, exempting Applicants from the provisions 
of Rules 2a-4 and 22c-1 under the Act to the extent 
necessary to permit the Fund to compute its net 
asset value per share, for purposes of effecting 
sales, redemptions and repurchases of its shares, to 
the nearest one cent on a share value of one dollar. 
Applicants represent that in all other respects, port- 
folio securities held by the Fund will be valued in 
accordance with the views of the Commission set 
forth in Investment Company Act Release No. 9786 
(May 31, 1977) (“Release No. 9786"). Allinterested 
persons are referred to the application on file with 
the Commission for a statement of the represen- 
tations contained therein, which are summarized 
below. 


The Fund is a business trust organized under the 
laws of the Commonwealth of Massachusetts. The 
Fund filed with the Commission a Registration 
Statement on Form N-1 pursuant to Section 8(b) of 
the Act and the Securities Act of 1933, as amended, 
on August 24, 1979. The 1933 Act Registration 





Statement on Form N-1 has not yet been declared 
effective. Thus, the Fund has not yet commenced 
distribution of its shares. 


The Applicants state that the Fund is a ‘““money- 
market’ fund, designed as an investment vehicle 
for individuals, institutions and fiduciaries with 
temporary cash balances or cash reserves. The 
Fund's investment objective is to provide maximum 
current income consistent with capital preservation 
and liquidity. According to the application, the Fund 
proposes to invest exclusively in high-quality 
money market instruments consisting of (i) obli- 
gations issued or guaranteed as to principal or 
interest by the United States Government, or an 
agency or authority controlled or supervised by and 
acting as an instrumentality of the United States 
Government pursuant to authority granted by 
Congress; (ii) obligations (including certificates of 
deposit and bankers acceptances) of United States 
banks and savings and loan associations which at 
the date of the investment have capital, surplus and 
undivided profits (as of the date of their most recent 
published financial statements) in excess of 
$100,000,000, including obligations of foreign 
branches of United States banks and United States 
branches or agencies of foreign banks if such banks 
meet the stated qualifications; (iii) commercial paper 
which at the date of the investment is rated (or 
guaranteed by a company whose commercial paper 
is rated) A-1 by Standard and Poor's Corporation, P- 
1 by Moody’s Investors Service, Inc., or F-1 by 
Fitch’s Investors Service or, if not rated, is issued by 
a company which at the date of the investment has 
an outstanding debt issue rated AAA or AA by 
Standard & Poor’s or Aaa or Aa by Moody’s; (iv) 
corporate obligations maturing in one year or less 
wich at the date of the investment are rated A or 
higher by Standard & Poor's or A or higher by 
Moody's; and (v) repurchase agreements with 
respect to any of the foregoing obligations. In this 
regard, Applicants represent that investments in 
repurchase agreements will be limited to 
transactions with financial institutions believed by 
the Fund’s investment adviser to present minimal 
credit risks. Applicants further state that John 
Hancock Advisers, Inc. will serve as the investment 
adviser to the Fund. 


According to the application, the Fund proposes to 
utilize (i) the mark-to-market method of valuing its 
portfolio instruments having remaining maturities 
in excess of 60 days; and (ii) the amortized cost 
valuation technique for valuing its portfolio 
instruments having remaining maturities of 60 days 
or less (the Fund will value securities originally 
purchased with maturities in excess of 60 days 
using the amortized cost technique beginning on 


the 60th day prior to maturity based on market 
quotations on the 61st day prior to maturity). The 
Applicants propose to effect sales, and the Fund 
proposes to effect redemptions and repurchases, of 
the Fund's shares at prices calculated to the nearest 
one cent on a share value of $1.00. The Fund will 
determine its net asset value per share for purposes 
of effecting sales, redemptions and repurchases of 
its shares as of the close of trading on each day the 
New York Stock exchange is open for trading or at 
such other times, not inconsistent with the 
requirements of the Act and the Commission's rules 
and regulations thereunder, as its Trustees shall 
prescribe. 


Rule 22c-1 under the Act provides, in pertinent part, 
that no registered investment company or principal 
underwriter thereof issuing any redeemable 
security shall sell, redeem, or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. Subsection (b) of Rule 22c-1 defines the 
term “current net asset value’’ of a redeemable 
security as that value computed on each day during 
which the New York Stock Exchange is open for 
trading, not less than once daily as of the time of the 
closing on such exchange. Rule 2a-4 under the Act 
provides, as here relevant, that “current net asset 
value’ of a redeemable security issued by a regis- 
tered investment company used in computing its 
price for pursoses of distribution, redemption and 
repurchase shall be determined with reference to 
(1) current market value for portfolio securities with 
respect to which market quotations are readily 
available and (2) for other securities and assets, fair 
value as determined in good faith by the board of 
directors of the registered company. In Release No. 
9786 the Commission issued an interpretation of 
Rule 2a-4 expressing its view that (1) it is 
inconsistent with the provisions of Rule 2a-4 for 
money market funds to value their assets on an 
amortized cost basis except with respect to portfolio 
securities with remaining maturities of 60 days or 
less and provided that such valuation method is 
determined to be appropriate by each respective 
fund's board of directors, and(2) it is consistent with 
the provisions of Rule 2a-4 for money market funds 
to ‘round off’ calculations of their net asset value 
per share to the nearest one cent on a share value of 
$1.00, because such a calculation might have the 
effect of masking the impact of changing values of 
portfolio securities and therefore might not 
“reflect’’ such funds’ proper portfolio valuation as 
required by Rule 2a-4. On the basis of the foregoing 
Applicants request an exemption from the provi- 
sions of Rules 2a-4 and 22c-1 under the Act, to 
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permit the Fund to determine its net asset value in 
the manner set forth above. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally or 
unconditionally exempt anyperson, security, or 
transaction, or any class or classes of persons, 
securities or transactions, from any provision or 
provisions of the Act and the rules thereunder, if 
and to the extent that such exemption i8f necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


In support of the relief requested, the Applicants 
represent that they understand that potential 
investors in the Fund's shares are not concerned 
with the theoretical differences which might occur 
between the yield achieved through ‘market’ 
pricing and the yield computed by using the ‘‘penny 
rounding’ valuation method described in the 
application. Applicants further believe that such 
potential investors are vitally concerned that the net 
asset value of their shares remain stable and that 
the daily net income declared on their investment 
not exhibit the volatility which can often occur when 
changes in market prices cause changes in yield on 
a daily or weekly basis, and that they would forego 
investing in a fund which did not meet these 
requirements. In addition, the Applicants submit 
that granting the relief requested would provide the 
Fund's shareholders the convenience of being able 
to determine the value of their holdings simply by 
knowing the number of the Fund's shares they own, 
and would make the task of maintaining an 
investment record easier. 


The Applicants further state that they believe that 
computing the Fund’s net asset value per share to 
the nearest one cent on a share value of $1.00 as 
described above will allow the Fund to maintain a 
constant net asset value per share under usual or 
ordinary circumstances and thereby permit the 
Fund to serve the interests and requirements of its 
shareholders, notwithstanding its use of the mark- 
to market method, as opposed to the amotized cost 
method, in valuing its portfolio instruments having 
remaining maturities in excess of 60 days. The 
application further represents that the Fund's Trus- 
tees have determined in good faith that this method 
of calculating its net asset value per share under 
such circumstances is appropriate and in the best 
interest of the Fund’s shareholders. 
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The Applicants further state that their request for 
exemption is based upon the Fund's existing 
management policies and have agreed that the 
following conditions may be imposed in any order 
granting the exemption. Applicants state that the 
Fund's Trustees intend to carry out undertaking no. 
(1) set forth below by (a) requiring the Fund's invest- 
ment adviser to adopt policies calculated to prevent 
such price, as so rounded, from deviating from 
$1.00 except under unusual or extraordinary 
circumstances and (b) periodically reviewing the 
investment adviser’s management of the Fund 
pursuant to such policies at regularly scheduled 
meetings of its Trustees. 


1. That the Fund’s Trustees, in 
supervising the Fund’s operations and 
delegating special responsibilities involving 
portfolio management to the Fund's invest- 
ment adviser, undertake—as a particular 
responsibility within their overall duty of 
care owed to the Fund's shareholders—to 
assure to the extent reasonably practicable, 
taking into account current market condi- 
tions affecting the Fund’s investment objec- 
tive, that the price per share of the Fund's 
shares as computed for purposes of sales, 
redemptions and repurchases, rounded to 
the nearest one cent, will not deviate from 
$1.00. 


2. That the Fund will maintain a dollar- 
weighted average portfolio maturity appro- 
priate to its objective of maintaining a stable 
price per share, and that the Fund will 
neither (a) purchase an instrument with a 
remaining maturity of greater than one 
year, nor (b) maintain a dollar-weighted 
average portfolio maturity in excess of 120 
days. 


3. That the Fund’s purchases of portfolio 
instruments, including repurchase agree- 
ments, will be limited to those United States 
dollar denominated instruments which the 
Trustees determine to present minimal 
credit risks, and which are of high quality as 
4etermined by any major rating service or, 
in the case of any instrument that is not so 
rated, of comparable quality as determined 
by the Trustees. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 18, 1979 at 5:30 
p.m., submit to the Commission in writing a request 





for a hearing on the application accompanied by a 
statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request shall be served personally or by 
mail upon Applicants at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations promul- 
gated under the act, an order disposing of the appli- 
cation herein will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10880/September 26, 1979 


In the Matter of 


HARTFORD VARIABLE ANNUITY LIFE 
INSURANCE COMPANY 


HARTFORD VARIABLE ANNUITY LIFE 
INSURANCE COMPANY SEPARATE 
ACCOUNT 


HARTFORD VARIABLE ANNUITY LIFE 
INSURANCE COMPANY QP VARIABLE 
ACCOUNT 


HARTFORD VARIABLE ANNUITY LIFE 
INSURANCE COMPANY DC VARIABLE 
ACCOUNT-1 


and 


HARTFORD VARIABLE ANNUITY LIFE 
INSURANCE COMPANY DC VARIABLE 
ACCOUNT-II 

Hartford Plaza 

Hartford, Connecticut 06115 


(812-4337) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM THE PROVISIONS 
OF SECTIONS 26(aX(2), 27(aX3) AND 27(c)(2) OF 
THE ACT AND ORDER PURSUANT TO SECTION 
11(c) OF THE ACT APPROVING AN OFFER OF 
EXCHANGE 


Hartford Variable Annuity Life Insurance Company, 
(“HVA”), a stock life insurance company organized 
under the laws of the State of Connecticut; Hartford 


Variable Annuity Life Insurance Company Separate 
Account (‘HVA Separate Account”), an open-end 


management investment company registered 
under the Investment Company Act of 1940(‘‘Act’’); 
Hartford Variable Annuity Life Insurance Company 
QP Variable Account (“HVA-QP-VA”"’), a unit invest- 
ment trust registered under the Act; Hartford 
Variable Annuity Life Insurance Company DC 
Variable Account-| (‘‘DC-I’’), a unit investment trust 
registered under the Act; and Hartford Variable 
Annuity Life Insurance Company DC Variable 
Account-ll (“DC-II’’), a unit investment trust 
registered under the Act, all of Hartford Plaza, 
Hartford, Connecticut 06115 (hereinafter collec- 
tively referred to as “‘Applicants”’), filed an appli- 
cation on July 20, 1978, and amendments thereto 
on November 27, 1978 and June 11, 1979, 
pursuant to Section 6(c) of the Act for an order 
exempting Applicants from the provisions of 
Sections 26(a)(2), 27(aX3) and 27(c\(2) of the Act 
and pursuant to Section 11(c) of the Act approving 
certain offers of exchange. 


On August 24, 1979, a notice was issued (Invest- 
ment Company Act Release No. 10839) of the filing 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that 
an order disposing of the application would be 
issued as of course unless a hearing should be 
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ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and itis found that 
the granting of the application is appro- 
priate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the requested exemptions from Sections 
26(a\(2), 27(aX3) and 27(c)(2) of the Act be, and 
hereby are, granted, effective forthwith; and 


IT IS FURTHER ORDERED, pursuant to Section 1 1(c) 
of the Act, that the proposed offer of exchange be, 
and hereby is, approved. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 8875/September 25, 
1979 


UNITED STATES v. ALBERT J. GEBERT 
(Dist./Kans./Wichita Div.) (CR 75-72-CR6) 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, and James P. Buchele, United States 
Attorney for the District of Kansas, announced that 
on August 20, 1979, Judge Wesley Brown, Federal 
District Judge for the District of Kansas, Wichita 
Division, ordered that Albert J. Gebert serve three 
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years in a federal penal istitution for a felony 
violation of a prior court order entered November 
12, 1969. 


On October 17, 1978, Gebert pled guilty to one 
count of an_ information charging him with 
knowingly and wilfully selling unregistered secu- 
rities, fractional undivided working interests in oil 
and gas wells, in violation of a prior court order 
which, among other things, enjoined him from 
further violations of the registration provisions of 
the federal securities laws. Gebert is to begin 
serving his sentence on October 1, 1979. 


For further information, see Litigation Release No. 
8584. 





Litigation Release No. 8876/September 25, 
1979 


S.E.C. v. WILLIAM W. DEAN 
(Western District of Washington, Northern Division, 
Civil Action No. C-79-972) 


Jack H. Bookey, Regional Administrator of the 
Seattle Regional Office, announced the filing of a 
complaint in the U.S. District Court for the Western 
District of Washington, Northern Division, on 
August 21, 1979, against William W. Dean, former 
president of DLD, Incorporated, a Washington 
corporation. 


Without admitting or denying the allegation of the 
complaint, the defendant consented to the entry of a 
decree of permanent injunction, enjoining him from 
further violations of the registration and anti-fraud 
provisions of the federal securities laws. 


The Commission's complaint alleged that Dean had 
been engaged in its sale of unregistered securities 
consisting of limited partnership interests and 
promissory notes of eleven limited partnerships to 
more than seventy-five investors residing in five 
states for in excess of $800,000. The complaint 
further alleges violations of the anti-fraud pro- 
visions of the federal securities laws by making 
untrue statements and concealing material facts 
concerning, among other things, the profitability 





and tax treatment of the investments, the financial 
condition of the general partner, the failure to 
maintain proper books and records, and the co- 
mingling of the various limited partnership's funds. 





Litigation Release No. 8887/September 25, 
1979 


SECURITIES & EXCHANGE COMMISSION v. 
MANUS, INC. and AARON ALBERT KLEINMAN 
(U.S.D.C., Central District of California, CA-79- 
3274-WPG) 


Leonard H. Rossen, Administrator for the Los 
Angeles Regional Office of the Securities and 
Exchange Commission, announced that on August 
24, 1979 a complaint was filed in the United States 
District Court for the Central District Court for the 
Central District of California, in Los Angeles, seek- 
ing to enjoin Manus, Inc. (“Manus”), a registered 
investment adviser, and Aaron Albert Kleinman 
(“Kleinman”), its president and sole shareholder, 


from violations of Sections 5(a), 5(c) and 17(a) of the 
Securities Act of 1933, Sections 10(b) and 15(a) of 
the Securities Exchange Act of 1934 and Rule 10b- 
5 thereunder and Section 206 of the Investment 
Advisers Act of 1940 and Rule 206(4)-2 thereunder, 
and seeking the appointment of a receiver. 


The complaint alleges that Manus and Kleinman 
unlawfully commingled clients’ funds and 
securities with their own funds and thereafter 
converted such funds to their own benefit and use. 
The complaint further alleges that Manus and 
Kleinman induced their clients to invest in certain 
real estate limited partnerships for which the defen- 
dants were general partners, and Bureaus of Indian 
Affairs bonds (‘BIA bonds”), and thereafter never 
purchased such properties or bonds and instead 
used the monies to pay off other investors in a 
“‘Ponzi’’ scheme and otherwise converted these 
funds to their own use. The complaint also alleges 
that Manus and Kleinman in connection with the 
offer and sale of certain real estate limited partner- 
ship interests and BIA bonds, made false and mis- 
leading statements to investors concerning: 


(a) the use of proceeds obtained from the 
sale of such securities; 


(b) the source of funds used to pay inves- 
tors; and 


(c) the assets and operations of the issuers 
of such securities. 


The complaint goes on to allege that Manus and 
Kleinman violated the registration provisions of the 
Securities Act in connection with the offer and sale 
of the above real estate limited partnership inter- 
ests since none of these securities were registered 
with the Commission. In addition, the complaint 
alleges that Manus and Kleinman violated the 
broker-dealer registration provisions of the 
Exchange Act in that they were selling securities 
without being registered with the Commission as a 
broker-dealer. 


On the same day the complaint was filed, the 
Honorable William P. Gray, United States District 
judge, entered an order of permanent injunction 
against Manus, Inc. preventing future violations of 
the registration and anti-fraud provisions of the 
federal securities laws, the anti-fraud provisions of 
the Investment Advisers Act and the broker- dealer 
registration provisions of the federal securities 
laws. The Court also appointed Irving Sulmeyer of 
Los Angeles as the equity receiver for Manus, Inc. 
Defendant Manus Inc. consented to the entry of the 
court order without admitting or denying the alle- 
gations of the complaint. 





Litigation Release No. 8878/September 25, 
1979 


UNITED STATES OF AMERICA v. RICHARD C. FLICK 
(E.D. N.C. Criminal No. 79-20-01 -CR-8) 


Jule B. Greene, Administrator of the Atlanta 
Regional Office of the Securities and Exchange 
Commission, and George Anderson, United States 
Attorney for the Eastern District of North Carolina, 
announced that on September 10, 1979, a federal 
grand jury sitting in Raleigh, North Carolina, 
returned a five-count indictment against Richard C. 
Flick (‘Flick’) of Memphis, Tennessee, charging 
him with three counts of securities fraud, one count 
of mail fraud, and one count of wire fraud in connec- 
tion with the offer and sale of New York Municipal 
Assistance Corporation bonds, U.S. Treasury bills, 
and a note of El Taco, Inc. 
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The indictment charges, among other things, that 
Flick converted monies received for the purchase of 
securities to his own use and to the use of his 
company, El Taco, Inc. Flick was enjoined by a 
federal court in 1977 from violations of anti-fraud 
provisions of the federal securities laws and sus- 
pended by the Commission in 1978 from being 
associated with a securities broker or dealer. For 
further information see Litigation Release No. 
7965, 12 SEC Docket 811, and Securities Exchange 
Act Rel. No. 34-14629, 14 SEC Docket 653. 





Litigation Release No. 8879/September 25, 
1979 


SECURITIES AND EXCHANGE COMMISSION v. 
BEISINGER INDUSTRIES CORPORATION 


Willis H. Riccio, Administrator of the Boston 
Regional Office of the Securities and Exchange 
Commission, announced today that the Honorable 
Frank J. Murray, Senior District Judge inthe United 
States District Court for the District of Massachu- 
setts, entered a permanent injunction against 
Beisinger Industries Corporation, Court J. Beisinger 
and Jeanette H. Beisinger, enjoining each from 
violating the anti-fraud and periodic filing provi- 
sions of the federal securities laws. The order was 
entered with the consent of each defendant. 


The complaint, filed by the Commission on July 23, 
1975, charged the defendants with improperly 
advancing Beisinger Industries Corporation funds 
to foreign entities, and with failing to make 
adequate disclosure of that fact in periodic reports 
filed with the Commission. Prior to entry of the 
injunctions, the advances had been repaid. 
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ACCOUNTING SERIES RELEASE 
Release No. 269/September 24, 1979 
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SEE 


SECURITIES ACT OF 1933 
Release No. 6126/September 24, 1979 





ACCOUNTING SERIES RELEASE 
Release No. 270/September 24, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6128/September 24, 1979 
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STAFF ACCOUNTING BULLETIN 
Release No. 35/September 25, 1975 


Staff Accounting Bulletin No. 35 
AGENCY: Securities and Exchange Commission 
ACTION: Publication of Staff Accounting Bulletin. 


SUMMARY: These interpretations of the staff deal 
with matters relating to the application of the finan- 
cial accounting and disclosure rules for oil and gas 
producers adopted in Accounting Series Release 
Nos. 253, 257, and 269. In particular, the inter- 
pretations set forth the staff's views on questions 
pertaining to estimation of quantities of proved oil 
and gas reserves, computation of future net 
revenues, and additional disclosures of reserve 
information. Also, an example of income tax calcu- 
lations under reserve recognition accounting is 
provided. 


DATE: September 25, 1979. 





FOR FURTHER INFORMATION CONTACT: James L. 
Russell or Rita J. Gunter, Office of the Chief 
Accountant, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549 
(202-272-2133). 


SUPPLEMENTARY INFORMATION: The statements 
in Staff Accounting Bulletins are not rules or inter- 
pretations of the Commission nor are they 
published as bearing the Commission's official 
approval; they represent interpretations and prac- 
tices followed by the Division of Corporation 
Finance and the Office of the Chief Accountant in 
adminstering the disclosure requirements of the 
Federal securities laws. 


George A. Fitzsimmons 
Secratary 





STAFF ACCOUNTING BULLETIN NO. 35 


The staff hereby adds Topics 6-M and 6-N, setting 
forth the staff’s views on various matters related to 
the financial accounting and disclosure require- 
ments for oil and gas producers adopted in Account- 
ing Series Release Nos. 253 (as amended by ASR 
No. 257) and 269. 


TOPIC 6: INTERPRETATION OF ACCOUNTING 
SERIES RELEASES 


M. Accounting Series Release No. 257—Require- 
ments for Financial Accounting and Reporting 
Practices for Oil and Gas Producing Activities. 


1. Estimates of Quantities of Proved Reserves 
Facts: 


Section 210.3-18 contains definitions of proved 
reserves, proved developed reserves, and proved 
undeveloped reserves to be used in determining 
quantities of oil and gas reserves to be reported in 
filings with the Commission. 


Question 1: 


The definition of proved reserves states that reser- 
voirs are considered proved if ‘‘economic produci- 
bility is supported by either actual production or 
conclusive formation test.” May oil and gas re- 
serves be considered proved if economic produci- 
bility is supported only by core analyses and/or 
electric or other log interpretations? 


Interpretive Response: 


Economic producibility or estimated proved 
reserves can be supported to the satisfaction of the 
Office of Engineering ii geological and engineering 
data demonstrate with reasonable certainty that 
those reserves can be recovered in future years 
under existing economic and operating conditions. 
The relative importance of the many pieces of 
geological and engineering data which should be 
evaluated when classifying reserves cannot be 
identified in advance. In certain instances, proved 
reserves may be assigned to reservoirs on the basis 
of a combination of electrical and other type logs 
and core analyses which indicate the reservoirs are 
analogous to similar reservoirs in the same field 
which are producing or have demonstrated the 
ability to produce on a formation test. 


Question 2: 


In determining whether ‘proved undeveloped 
reserves’ encompass acreage on which fluid 
injection (or other improved recovery technique) is 
contemplated, is it appropriate to distinguish 
between (i) fluid injection used for pressure main- 
tenance during the early life of a field and (ii) fluid 
injection used to effect secondary recovery when a 
field is in the late stages of depletion? The definition 
in §210-3.18(a)(4) does not make this distinction 
between pressure maintenance activity and fluid 
injection undertaken for purposes of secondary 
recovery. 


Interpretive Response: 


The Office of Engineering believes that the 
distinction identified in the above question may be 
appropriate in a few limited circumstances, such as 
in the case of certain fields in the North Sea. The 
staff will review estimates of proved reserves attri- 
butable to fluid injection in the light of the strength 
of the evidence presented by the registrant in 
support of a contention that enhanced recovery will 
be achieved. 
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Question 3: 


What volumes of natural gas liquids should be 
reported as net reserves, that portion recovered in 
a gas processing plant and allocated to the 
leasehold interest or the total recovered by a plant 
from net interest gas? 


Interpretive Response: 


Companies should report reserves of natural gas 
liquids which are net to their leasehold interests, 
i.e., that portion recovered in a processing plant and 
allocated to the leasehold interest. It may be appro- 
priate in the case of natural gas liquids not clearly 
attributable to leasehold interests ownership to 
follow instruction (b) of Item 2(b\3) of Regulation S- 
K and report such reserves separately and describe 
the nature of the ownership. 


Question 4: 


What pressure base should be used for reporting 
gas production, 14.73 psia or the pressure base 
specified by the state? 


Interpretive Response: 


The reporting instructions to the Department of 
Energy's Form EIA-28 specify that natural gas 
reserves are to be reported at 14.73 psia and 60 
degrees F. There is no pressure base specified in 
Regulations S-X or S-K. At the present time the staff 
will not object to natural gas reserves and produc- 
tion data calculated at other pressure bases, if such 
other pressure bases are identified in the filing. 


2. Estimates of Future Net Revenues 


Facts: 


Paragraph (k)(6) of Section 210.3-18 requires the 
disclosure of the estimated future net revenues 
from production of proved oil and gas reserves, 
computed by applying current prices of oil and gas 
(with consideration of price changes only to the 
extent provided by contractual arrangements) to 
estimated future production as of the latest balance 
sheet date, less estimated future expenditures 
(based on current costs) of developing and pro- 
ducing the proved reserves, and assuming 
continuation of existing economic conditions. 
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Question 1: 


For purposes of determining reserves and 
estimated future net revenues, what price should 
be used for gas which will be produced after an 
existing contract expires or after the redetermi- 
nation date in a contract? 


Interpretive Response: 


The price to be used for gas which will be produced 
after a contract expires or has a redetermination is 
the current market price at the end of the fiscal year 
for that category of gas plus any fixed and determin- 
able price escalations applicable to that ctegory of 
gas under the Natural Gas Policy Act of 1978 
(NGPA) through the date of expiration or redeter- 
mination. This price may be increased thereafter 
only for additional fixed and determinable escala- 
tions, as appropriate, for that category of gas. A 
fixed and determinable escalation is one which is 
specified in amount and is not based on future 
events such as rates of inflation. 


Question 2: 


What price should be applied to gas which at the 
end of a fiscal year is not yet subject to a gas sales 
contract? 


Interpretive Response: 


The price to be used is the current market price for 
similarly situated gas at the end of the fiscal year 
plus, for estimated future production, fixed and 
determinable escalations to be allowed by the 
NGPA, provided the company can reasonably 
expect to sell the gas at the prevailing market price. 


Question 3: 
What price should be used for gas which will be 


produced in the future after a well is contemplated 
to become a “‘stripper’’well? 


Interpretive Response: 


At the time in the future when it is contemplated 
that a gas well will qualify for stripper classification, 
the current price for stripper gas (adjusted for fixed 
and determinable escalations to the date that 
Stripper status is attained) may be used. This 
assumes that the gas is not subject to a contract ata 
lower price. 





Question 4: 


In connection with the pricing of oil, what price 
should be used for oil which will be produced after a 
well becomes a stripper well? 


Interpretive Response: 


Oil that is estimated to be produced after a well 
qualifies as a stripper should be valued using the 
current price for stripper oil in effect at the end of 
the fiscal year. 


Question 5: 


The NGPA appears to retain certain pricing 
provisions of the 1938 Natural Gas Act for natural 
gas dedicated to interstate commerce prior to the 
enactment of the 1978 Act (November 9, 1978). If 
natural gas dedicated to interstate commerce prior 
to November 9, 1978, is subject to a gas purchase 
contract that expressly incorportes the price esca- 
lation provisions of the Federal Power Commission 
Opinion No. 770-A under the 1938 Act, may a 
determination of the price of such gas take into 
account these escalation provisions even though 
Rule 3-18(a)(2) of Regulation S-X prohibits adjust- 
ments for inflation? 


Interpretive Response: 


The rules specify the use of current prices plus 
future fixed and determinable escalations. If the 
company determines that FPC Opinion No. 770-A 
prices are to be received and the escalation provi- 
sions of tht Opinion are incorporated in the gas 
purchase contract, those specified escalations are 
considered fixed and determinable. If NGPA prices 
are to be received, only those escalations not based 
on inflation can be considered. 


Question 6: 


Under what condition can appropriate NGPA prices 
and escalations be used for contracts which have 
area rate escalations and are now being amended to 
specify NGPA prices? 


Interpretive Response: 


The response to this question is similar to the pre- 
ceding response. If the NGPA price will be received 
under the preset contract, escalations that are fixed 
and determinable may be considered. 


Question 7: 


Since April 1979, as directed by the President, the 
Department of Energy has issued a series of 
regulations designed to phase out price controls on 
domestic crude oil by October 1, 1981. Lower tier oil 
is being moved to upper tier prices at the rate of 1.5 
percent per month starting June 1, 1979, and atthe 
rate of 3 percent per month starting January 1, 
1980. Eighty percent of production from marginal 
wells was allowed upper tier prices in June 1979, 
with the remainder to move to that higher pricing in 
January 1980. It is proposed that, beginning in 
January 1, 1980, producers will be permitted to sell 
each month an additional 4.6% of their upper tier oil 
at the uncontrolled market price. A ‘windfall 
profits’’ tax on the increased selling price of con- 
trolled oil attributed to this phased decontrol has 
also been proposed. To what extent should these 
pricing changes and taxes be taken into considera- 
tion in estimating future revenues? 


Interpretive Response: 


Registrants should give effect to price increases 
associated with phased decontrol only to the extent 
that the increases are reflected in prices being 
received for the applicable categories of crude oil at 
the date of the reserve valuation. The staff believes 
that continued application of the new DOE regula- 
tions could depend on enactment of the ‘windfall 
profits” tax. Accordingly, future monthly reclassifi- 
cations of oil from lower to upper tier and from 
upper tier to uncontrolled market price should not 
be anticiated until Congress has taken action onthe 
proposed tax. Thereafter, these changes in classifi- 
cation and the tax itself should be considered in 
computing future net revenues. 


Prior to passage of a ‘windfall profits’’ tax, no 
adjustment is required to be applied to that crude oil 
now receiving uncontrolled market prices. 
However, disclosure should be made of the 
estimated effect of the Administration’s tax 
proposal on the computation of future net revenues 
in cases where the tax would be significant in 
amount. 


Question 8: 


To what extent should price increases announced 
by OPEC or by certain government agencies not yet 
effective at the date of the reserve report be 
considered in determining current prices? 
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Interpretive Response: 

Current prices should not reflect price increases 
announced but not yet effective at the date of the 
reserve valuation, i.e., the end of the fiscal year. 


3. Disclosure of Reserve Information 
a. Income tax effects 


Facts: 

Income taxes are excluded from the computation of 
future net revenues and present values required 
pursuant to paragraph (k)(6) of §210.3-18. 


Question: 

Is it acceptable to compute the estimated income 
taxes related to the future net revenues and report 
net-of-tax present value amounts in addition to the 
pre-tax present value amounts? 


Interpretive Response: 

Yes. The staff encourages registrants to present 
net-of-tax disclosures. The method used to compute 
the estimated income tax should be adequately 
explained. 


b. Unproved properties 


Facts: 

Disclosures of reserve information are based on 
estimated quantities of proved reserves of oil and 
gas. Regulation S-K prohibits disclosure of 
estimated quantities of probable or possible 
reserves of oil and gas and any estimated value 
thereof in any document publicly filed with the 
Commission. 


Question: 

What types of disclosures will be permitted by regis- 
trants who wish to indicate that some of their prop- 
erties have value other than that attributable to 
proved reserves? 


Year 


Interpretive Response: 

The Office of Engineering has, for the past several 
years, suggested to registrants the following form 
of disclosure for undeveloped lease acreage: 


“In addition to proved reserves, the 
estimated (or appraised) value of lease or 
parts of leases to which proved reserves 
cannot be attributed is $xxx."’ 


The registrant should describe the basis on which 
the estimate is made. For example, such estimated 
values are often based on the market demand for 
leasehold acreage which, in turn, is based on a 
number of qualitative factors such as proximity to 
production. If the disclosed amount is based on an 
appraisal, the person making the appraisal should 
be named. 


N. Accounting Series Release No. 269—Oil and 
Gas Producers—Supplemental Disclosures on the 
Basis of Reserve Recognition Accounting. 


1. Provision for Income Taxes 


Facts: 


The rules for the supplemental summary of oil and 
gas producing activities on the basis of reserve 
recognition accounting require a provision for 
income taxes based on the liability method. 


Question: 


How should this provision for income taxes be 
computed? 


Interpretive Response: 
Assume the following costs and estimated future 
net revenues for proved properties added in Year O: 


Present 





L 


3-5 Total Value 





Lease costs 
Exploration costs: 
IDC 

Tangible 
Development costs 


Total costs 
Sales 


Production costs 
Development costs 


10,000 
2,000 
9,000 


30,000 60,000 
6,000 14,000 
= 4,000 


100,000 
22,000 
13,000 


75,620 
16,366 
10,664 





Estimated future 
net revenues 


(1,000) 24,000 


42,000 65,000 48,590 
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Additional assumptions are as follows: 


At the beginning of Year 0: 
Present value of future net revenues $30,000 
Tax basis of proved properties 5,000 
Tax liability related to prior additions 12,500 


Year 0 activity: 
Sales -0- 
Revisions 2,000 
Accretion of discount (30,000 x 108%) 3,000 
Tax basis of Year 0 properties 

(3,000 + 1,000 + 6,000) 10,000 


Tax rates: 


Prior years 50% 
Current year 46% 


The Summary of Oil and Gas Producing Activities 


for Year 0 would show the following: 


Additions to proved reserves $75,620 
Revisions 2,000 
Accretion of discount 3,000 

80,620 


Costs of exploration and development: 
Incurred in current year 12,000 
Estimated future development and 
production costs (present value) 27,030 


39,030 


Additions and revisions to proved reserves 
over evaluated costs 41,590 


Provision for income taxes (see computation) 16,365 
Results of oil and gas producing activities 


on the basis of reserve recognition accounting $25,225 
= 
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Tax computation - Year 0: 


Present value of future net revenues 
Current year additions 
Additions in prior years 
(30,000 + 2,000 + 3,000) 


Less tax basis (5,000 + 10,000) 
Future taxable income 
Current tax rate 


Less: Investment tax credit on future 


development costs (present value) 
Liability for taxes payable in the future 
Less: Income taxes previously accrued 


Provision for taxes payable in future years 


Current tax provision: 


Taxable income (loss) 
Tax rate 


Investment tax credit (10% of $7,000 


tangible exploration and development 
costs) 


Total tax provision 
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$48,590 


35,000 


83,590 


(15,000) 


68,590 


46% 


31,551 


( 1,066) 


30,485 


(12,500) 
17,985 


( 2,000) 
46% 


(920) 


__(700) 


( 1,620) 


$16,365 


(B) 


(A & B) 
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